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QR(Army) 101.015 


CHAP LE Ks t01 


GENERAL PROVISIONS RESPECTING THE CODE OF 
SERVICE DISCIPLINE 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


101.01—MEANING OF “SGOMMANDING OFFICER”’ 


(1) For the purposes of proceedings under the Code of Service Discipline, ‘‘commanding 
officer’’: 


(a) means 
(i) in addition to the officers mentioned in paragraph (xvii) of article 1.02 
(Definitions) and subject to (2) of this article, a detachment commander, and 


(ii) an officer, not below the rank of lieutenant-colonel appointed by the Chief 
of the General Staff to act as a commanding officer; and 


(b) includes, in relation to an accused person, 

(i) the commanding officer of the station or unit to which the accused belongs or, 
except in the case of a detention barrack, the commanding officer of the station 
or unit in which the accused is present when any proceedings in respect of 
him are taken under the Code of Service Discipline, and 


(ii) the area commander or if there is no area commander the officer commanding 
a command if the accused person is a commanding officer. 


(2) The powers of punishment of a detachment commander shall be subject to such 
limitations as may be imposed by his commanding officer. 


(M) 


101.015—MEANING OF ‘“‘DISMISSED”’ 


For the purposes of proceedings under the Code of Service Discipline, ‘‘dismissed”’ refers to 
a formal decision by a competent authority that a charge should not be further proceeded 
with. A charge may be dismissed at any time before a finding of not guilty or guilty has 
been made. 


(G) (PC 56/1525 of 17 Mar 52) (HQ 1733-101) (17 Mar 52) 


NOTES 
(A) A court martial has no power to dismiss charges. 


(B) A dismissal of a charge operates under section 57 of The National Defence Act as a plea in bar of trial, 
(See article 102.17—‘“‘Previous Acquittal or Conviction’’.) 


(M) 
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101.02 QR(Army) 


101.02—HOW RANKS TO BE CONSTRUED 


For the purposes of proceedings under the Code of Service Discipline, every reference 
to the rank of an officer or man means the highest rank he holds, whether substantive, 
temporary, or acting, exclusive of honorary rank. 


(G) 


101.03—EFFECT OF NOTES 


The notes appended to articles in QR(Army) are for the guidance of officers and men. 
They shall not be construed as if they had the force and effect of law, but they should 
not be deviated from without good reason. 


(M) 


NOTES 


(A) The notes are based upon decisions of the civil courts, principles stated in legal text books, and opinions 
of service legal authorities. 


(M) 


101.04— JUDICIAL NOTICE 
In any proceedings under the Code of Service Discipline, a service tribunal may take 
judicial notice of: 

(a) Acts of the Parliament of Canada; 

(b) OR(Army), QRCN and OR(Air); 


(c) orders and instructions issued in writing to the army by the Chief of the General 
batt. 


(d) all matters within the general military knowledge of the court; 
(e) the ordinary course of nature; 
(f) the existence of an emergency recognized by the Government of Canada; and 


(g) a Service, component or unit being on active service; 
although no evidence or reference to these matters has been given or made during the 
proceedings. 


(M) 


NOTES 


(A) The right of the court to take judicial notice of the matters mentioned in this article means that the 
court may take such matters into account as if they had been proved in evidence. 


(B) Examples of matters of which the court could take judicial notice under (d) are the following: 
(i) the relative rank of officers and men, 
(ii) the general duties, authority, and obligations of officers and men, having regard to rank, appoint- 
ment and status. 


Aes 


KR (Army) 101.06 


101 .04—JUDICIAL NOTICE—(Cont’d) 


(C) When the court takes judicial notice of the fact that the unit to which the accused belongs or 
is attached or seconded is on active service, it follows from section 32(2) of The National Defence 
Act that the accused was on active service. 


(M) 


101 .05—PRESUMPTION AS TO OWNERSHIP OF PROPERTY 
For the purposes of proceedings under the Code of Service Discipline: 


(a) the fact that any property, except non-public property and the personal property 
of officers and men, is provided for, or used by or in any department of the 
Government of Canada, the Canadian Forces or the Defence Research Board, 
shall be evidence that it is public property; and 


(6) the fact that any property is provided for or used by or in 
(i) any of His Majesty’s Forces, other than the Canadian Forces, or 
(ii) any forces co-operating with His Majesty’s Forces, 


shall be evidence that it is the property of the forces for which it is provided or by or in 
which it is used. 


(M) 


NOTES 


(A) The following is an example of the operation of this article. A charge is laid of wilfully destroying 
public property, namely, one Mark IV Range Finder, under section 106(a) of The National 
Defence Act. Were it not for this article, it would be necessary to prove positively that the thing 
destroyed was “public property”, ie. was owned by His Majesty in right of Canada. The difficulty 
of proving this is apparent. Under this article, once the circumstances of use are established, a 
presumption is set up that the article is public property. The presumption is, of course, rebuttable. 


(M) 


101 .06—EFFECT OF IRREGULARITIES IN PROCEDURE 


(1) A finding made or a sentence passed by a service tribunal shall not be invalid by 
reason only of deviation from the procedure prescribed in KR(Army), unless it appears 
that injustice has been done to the accused person by such deviation. 


(2) Nothing in paragraph (1) shall be construed as relieving an officer or man of the 
consequences of contravention of the provisions of KR(Army). 


(M) 


NOTES 


(A) Paragraph (1) is intended to prevent the ends of justice being defeated in consequence of defects, 
usually of a technical nature, in matters of procedure which do not affect the merits of the case. 


(B) For the effect of deviation from forms, see article 1.11. 


(M) 


101.07 KR (Army) 


101.07—CASES NOT PROVIDED FOR IN KR(ARMY) 


When, in any proceedings under the Code of Service Discipline, a situation arises that 
is not provided for in KR(Army) or in orders or instructions issued to the army by the 
Chief of the General Staff, the course that seems best calculated to do justice shall be 
followed. 


(M) 


101 .08—CONFESSIONS AND ADMISSIONS BY ACCUSED 


(1) A statement in the nature of a confession or an admission made by an accused person 
shall not be admitted in evidence at any trial by a service tribunal unless the prosecution 
proves that it was free and voluntary. 


(2) The fact that the statement was obtained by a superior officer or by a person in 
authority shall not of itself be evidence that the statement was made otherwise than 
freely and voluntarily. 


(M) 


NOTES 


(A) Immediately a charge has been laid against an accused a caution in the following form should be 
administered before any statement is taken from him: 
“You are not obliged to say anything. You have nothing to fear from any threat and you 
have nothing to hope from any promise whether or not you do say anything, but anything 
you say may be taken down im writing and may be used as evidence. Do you fully umder- 
stand this warning?” 
If no specific charge has been laid against a person but it is suspected that he may be implicated 
in an offence, or if the person is held in custody on a charge and is being reinterrogated, the 
following form of caution should be used before a statement is taken from that person: 
“Before you say anything relating to any charge which has been or may be preferred against 
you, you are advised that you are mot obliged to say anything. You have nothing to fear 
from any threat and you have nothing to hope from any promise whether or not you do 
say anything, but anything you say may be taken down in writing and may be used as 
evidence. Do you fully understand this warning?” 


(B) The fact that a caution has or has not been administered in accordance with Note (A) will not of 
itself render the confession or admission admissible or inadmissible. It will always be a question 
of fact as to whether any confession was freely and voluntarily made. 


(M) 


101.09—JOINT TRIALS 


(1) Except as provided in @) of this article, accused persons shall not be tried together 
by court martial. 


(2) The Minister or an officer appointed by him for that purpose, may order that any 
number of accused persons be charged jointly and tried together by court martial for an 
offence alleged to have been committed by them collectively. 


KR (Army) 101.11 


101 .09—JOINT TRIALS—(Cont’d) 


(3) When, in pursuance of an order made under (2) of this article, a court martial is 
convened to try persons charged jointly, an accused person may apply to the authority 
who convened the court martial to be tried separately, on the ground that the evidence 
of one or more of the accused persons whom it is proposed to try with him will be material 
to his defence. If the authority to whom application is made is satisfied that the 
application is well founded, he shall convene a separate court martial for the trial of 
the applicant. 


(M) 


NOTES 


(A) The many and serious complications involved in trial of persons charged jointly make it undesir- 
able that more than one person at a time be tried by a single court martial. Application for 
the joint trial of two or more persons by a court martial should only be made when special circum- 
stanced indicate that this may be the proper course to follow. 


(B) The provisions of this article apply only to courts martial but commanding officers should not, 
without special reasons for so doing, try two or more persons together. 


(M) 


101.10—LOSS OF MINUTES OF PROCEEDINGS OF COURT MARTIAL 


If, at any time, the original minutes of the proceedings of a court martial or any part 
of the original minutes is lost, a valid and sufficient record of the trial for all purposes 
may be made: 


(a) by the signature of the president or of the judge advocate at the trial being affixed 
to a copy of the minutes; or 


(b) if there is no copy of the minutes, by the president or judge advocate stating in 
writing the substance of the charge, finding, sentence, and transactions of the 
court, the statement being authenticated by the signatures of the members of 
the court. 


(M) 


101.11—REPROOF 

(1) A reproof may be given to an officer or warrant officer by: 
(a) an officer commanding a command; 
(b) a superior commander; 
(c) a commanding officer; and 


(d) such other service authorities as the Minister may prescribe or appoint for that 
purpose. 


101.11 KR(Army) 


101 .11—REPROOF—(Cont’d) 

(2) A reproof shall be reserved for conduct which although reprehensible is not of 
sufficiently serious nature in the opinion of the officer administering a reproof to warrant 
being made the subject of a charge and brought to trial. A reproof is not a punishment 
and shall not be referred to as such. 


(3) A reproof shall not be entered on a conduct sheet but a record of it shall be made 
and maintained among the service records of the officer or warrant officer concerned for 
a period of twelve months from the date of the reproof. Immediately upon the expiry 
of the twelve months period the record of the reproof shall be destroyed. A reproof may 
be referred to in a confidential personal assessment or report. 


(4) Conduct for which a reproof has been administered should not subsequently form 
the subject of a charge. 


(M) 


(101.12 TO 101.99 INCLUSIVE: NOT ALLOCATED) 


QR(Army) . Art. 102.01 


CHAPTER 102 


DISCIPLINARY JURISDICTION 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Jurisdiction—Persons 


102.01—PERSONS SUBJECT TO THE CODE OF SERVICE DISCIPLINE 
Section fifty-six of The National Defence Act provides in part: 


“56. (1) The following persons, and no others, are subject to the Code of Service 
Discipline: 

(a) an officer or man of the regular forces; 

(b) an officer or man of the active service forces; 


(c) an officer or man of the reserve forces when he is 
(i) undergoing drill or training whether in uniform or not, 
(ii) in uniform, 
(iii) on duty, 
(iv) called out under subsection 2 of section 35 to render assistance in a 
disaster, 
(v) called out under Part XI in aid of the civil power, 
(vi) called out on service, 
(vii) placed on active service, 
(viii) in or on any vessel, vehicle or aircraft of the Canadian Forces or 
in or on any defence establishment or work for defence, 
(ix) serving with any unit or other element of the regular forces or the 
active service forces, or 
(x) present, whether in uniform or not, at any drill or training of a unit 
or other element of the Canadian Forces; 


(d) subject to such exceptions, adaptations, and modifications as the Governor 
in Council may by regulations prescribe, a person who pursuant to law 
is attached or seconded as an officer or man to a Service of the Canadian 
Forces; 


(e) a person, not otherwise subject to the Code of Service Discipline, who 
is serving in the position of an officer or man of any force raised and 
maintained out of Canada by Her Majesty in right of Canada and 
commanded by an officer of the Canadian Forces; 


(f) a person, not otherwise subject to the Code of Service Discipline, who 
accompanies any unit or other element of the Canadian Forces that 
is on service or active service in any place; 


(g) subject to such exceptions, adaptations and modifications as the Governor 
in Council may by regulations prescribe, a person attending an insti- 
tution established under section 45; 


(h) an alleged spy for the enemy; 


(t) a person, not otherwise subject to the Code of Service Discipline, who, 
in respect of any service offence committed or alleged to have been 
committed by him, is in civil custody or in service custody; and 


(j) a person, not otherwise subject to the Code of Service Discipline, while 
serving with a Service of the Canadian Forces under an engagement 
with the Minister whereby he ‘agreed to be subject to that Code. 


AEY2T 


Art. 102.01 QR(Army) 


102.01—_PERSONS SUBJECT TO THE CODE OF SERVICE DISCIPLINE 
—(Cont’d) 


(2) Every person subject to the Code of Service Discipline under subsection 
(1) at the time of the alleged commission by him of a service offence continues 
to be liable to be charged, dealt with and tried in respect of that offence under 
the Code of Service Discipline notwithstanding that he may have, since the 
commission of that offence, ceased to be a person mentioned in subsection (1). 


(3) Every person who, since the alleged commission by him of a service 
offence, has ceased to be a person mentioned in subsection (1), shall for the 
purposes of the Code of Service Discipline be deemed, for the period during 
which under that Code he is liable to be charged, dealt with and tried, to have 
the status and rank that he held immediately prior to the time when he ceased 
to be a person mentioned in subsection (1).’’. 


(C) 


102.02—OFFICERS AND MEN DEALT WITH BY OWN SERVICE 


Section fifty-six of The National Defence Act provides in part: 


‘56. (4) Subject to subsections (5) (article 102.03—‘‘Attachment and Secondment 
—General’’) and (6) (article 102.06—‘‘Persons Embarked in Vessels and Aircraft 
—General’’), every officer or man who is alleged to have committed a service 
offence may be charged, dealt with and tried only within the Service of the Cana- 
dian Forces in which he is enrolled.’’. 


(C) 


102.03—ATTACHMENT AND SECONDMENT—GENERAL 
Section fifty-six of The National Defence Act provides in part: 


“56. (5) Every officer or man who, while attached or seconded to a Service of 
the Canadian Forces other than the Service in which he is enrolled, is alleged 
to have committed a service offence, may be charged, dealt with and tried either 
within that other Service, as if he were an officer or man thereof, or within the 
Service in which he is enrolled.”’. 


(C) 


102.04—OFFICERS AND MEN OF OTHER SERVICES ATTACHED OR SECONDED 
TO THE ARMY 


(1) When an officer or man of the navy or the air force, while attached or seconded to 
the army, is alleged to have committed a service offence, a commanding officer, before 
initiating disciplinary action, should, where practicable and if the discipline of his unit 
will not be prejudiced, cause the matter to be referred to an officer of the Service of the 
alleged offender with a view to ascertaining whether or not that Service wishes to deal 
with the case, and, when it so wishes, the commanding officer should, unless other circum- 
stances intervene, take steps?tofdeliver the officer or man over to that Service. 


Al, 27 


QR(Army) Art. 102.08 


102.04—-OF FICERS AND MEN OF OTHER SERVICES ATTACHED OR SECONDED 
TO THE ARMY—(Cont’d) 


(2) When an officer or man of another Service is convicted within the army, he may be 
awarded any punishment in the scale of punishments which could have been awarded 
if he had been tried within his own Service. (See article 114.08—“‘Approval of Dismissal 
with Disgrace or Dismissal’’.) 


(G) 


102.05—OFFICERS AND MEN OF OTHER COMMONWEALTH FORCES 
ATTACHED OR SECONDED TO THE CANADIAN ARMY 


See The Visiting Forces (British Commonwealth) Act, 1933, Statutes of Canada, 23-24 
Geo V, Chap 21—(Appendix XII). 


(C) 


102.06—PERSONS EMBARKED IN VESSELS AND AIRCRAFT—GENERAL 
Section fifty-six of The National Defence Act provides in part: 


‘56. (6) Every officer or man who, while embarked on any vessel or aircraft of 
a Service of the Canadian Forces other than the Service in which he is enrolled, 
is alleged to have committed a service offence, may be charged, dealt with and 
tried either within that other Service, as if he were an officer or man thereof, or 
within the Service in which he is enrolled.’’. 


(C) 


102.07—OFFICERS AND MEN OF OTHER SERVICES EMBARKED IN VESSELS 
OR AIRCRAFT OF THE ARMY 


An officer or man of the navy or air force who, while embarked on any vessel or aircraft 
of the army, is alleged to have committed a service offence shall be dealt with in the same 
manner as is provided in article 102.04 (Officers and Men of Other Services Attached 
or Seconded to the Army). 


(G) 


102.08—PERSONS SERVING IN POSITION OF OFFICERS AND MEN IN 
FORCES RAISED OUT OF CANADA BY CANADA 
Section fifty-six of The National Defence Act provides in part: 


‘56. (7) Every person serving in the circumstances set forth in paragraph (e) 
of subsection (1) (article 102.01) who, while so serving, is alleged to have com- 
mitted a service offence, may be charged, dealt with and tried within that Service 
of the Canadian Forces in which his commanding officer is serving.’’. 


(C) 


AL 27 


Art. 102.09 QR(Army) 


102.09—PERSONS ACCOMPANYING CANADIAN FORCES 


(1) Section 56 of the National Defence Act provides in part: 


“56. (1) The following persons, and no others, are subject to the Code of Service 
Discipline: 
(f) a person, not otherwise subject to the Code of Service Discipline, who 
accompanies any unit or other element of the Canadian Forces that is 
on service or active service in any place;... 


(7a) For the purposes of this section, but subject to any limitations prescribed 
by the Governor in Council, a person accompanies a unit or other element of the 
Canadian Forces that is on service or active service if such person 

(a) participates with that unit or other element in the carrying out of any 
of its movements, manoeuvres, duties in aid of the civil power, duties 
in a disaster, or warlike operations, 

(b) is accommodated or provided with rations at his own expense or other- 
wise by that unit or other element in any country or at any place design- 
ated by the Governor in Council, 

(c) isa dependent out of Canada of an officer or man serving beyond Canada 
with that unit or other element, or 

(d) is embarked on a vessel or aircraft of that unit or other element. 


‘““(8) Every person mentioned in paragraph (f) of subsection (1) who, while accom- 
panying any unit or other element of the Canadian Forces, is alleged to have 
committed a service offence, may be charged, dealt with and tried within the 
Service in which is comprised the unit or other element of the Canadian Forces 
that he accompanies, and for that purpose shall be treated as a man, unless he 
holds from the commanding officer of the unit or other element of the Canadian 
Forces that he so accompanies or from any other officer prescribed by the Minister 
for that purpose, a certificate, revocable at the pleasure of the officer who issued 
it or of any other officer of equal or higher rank, entitling such person to be treated 
on the footing of an officer, in which case he shall be treated as an officer in respect 
of any offence alleged to have been committed by him while holding that certificate. 


(9) Every person mentioned in subsection (8) shall, for the purposes of the Code 
of Service Discipline, be deemed to be under the command of the commanding 
officer of the unit or other element of the Service of the Canadian Forces that 
such person accompanies.”’. 


(2) For the purposes of paragraph (b) of subsection (7a) of section 56 of the National 
Defence Act, any country, except Canada, in which any unit or other element of the Canadian 
Forces is on service or active service is designated as a country in which a person accom- 
panies a unit or other element of the Canadian Forces. 

(See article 105.095—‘‘Arrest and Hand-over of Dependents’’ and Chapter 113 regarding 
special general courts martial for trial of civilians.) 


(G) (PC 1956-606 of 19 Apr 56) (HQ 1733-102) (19 Apr 56) 
(102.10: NOT ALLOCATED) 


102.11—PERSONS ATTENDING EDUCATIONAL INSTITUTIONS 


(1) Every officer and man attending an educational institution referred to in paragraph 
(g) of subsection one of section fifty-six of The National Defence Act (article 102.01) 
shall, for the purposes of the Code of Service Discipline, be deemed to be under the 
command of the officer in command of that educational institution. 


(2) When an officer or man, while attending an educational institution, is alleged to have 
committed a service offence and the officer in command of that institution is a member 
of a Service other than the Service in which the alleged offender is enrolled, that officer 
in command shall deal with the case and shall in every respect have the same powers 
as if he were a commanding officer in the Service in which the alleged offender is enrolled. 
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102.11—PERSONS ATTENDING EDUCATIONAL INSTITUTIONS—(Cont’d) 


(3) When in the circumstances referred to in (2) of this article, the alleged offender is 
remanded for trial by court martial, the officer in command shall apply to the appropriate 
authority of the Service in which the alleged offender is enrolled for the convening of the 
court martial. 


(4) A person who attends an educational institution, otherwise than as an officer or man, 
shall not be subject to the Code of Service Discipline. 


(G) 


102.12—SPIES FOR THE ENEMY 


Section fifty-six of The National Defence Act provides in part: 


“56. (10) Every person mentioned in paragraph (hk) of subsection (1) (article 
102.01) may be charged, dealt with and tried within the Service of the Canadian 
Forces in which he is at any time held in custody and shall, for the purposes of 
the Code of Service Discipline, be deemed to be under the command of the 
commanding officer of such unit or other element of that Service as may be holding 
him in custody from time to time.”’. 


(C) 
102.13—RELEASED PERSONS SERVING SENTENCE 
Section fifty-six of The National Defence Act provides in part: 


“56. (11) Every person mentioned in paragraph (2) of subsection (1) (article 
102.01) who is alleged to have committed, during the currency of his imprison- 
ment or detention, a service offence, may be charged, dealt with and tried within 
the Service of the Canadian Forces that controls or administers the service prison 
or detention barrack to which he has been committed, and shall, for the purposes 
of the Code of Service Discipline, be deemed to be under the command of the 
commanding officer of that service prison or detention barrack, as the case 
may be.”’. 


(C) 


102.14—PERSONS UNDER SPECIAL ENGAGEMENT 


Section fifty-six of The National Defence Act provides in part: 


“56. (12) Every person mentioned in paragraph (j/) of subsection (1) (article 
102.01) who, while serving with a Service of the Canadian Forces, is alleged to 
have committed a service offence, may be charged, dealt with and tried within 
that Service and for that purpose he shall be treated as a man, unless the terms 
of the agreement under which he was engaged entitle him to be treated as an 
officer, in which case he shall be treated as an officer. 


(13) Every person mentioned in subsection (12) shall, for the purposes of 
the Code of Service Discipline, be deemed to be under the command of the com- 
manding officer of the unit or other element of the Service of the Canadian Forces 
in which that person is serving.’’. 


(C) 
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102.15—WOMEN 
Section fifty-six of The National Defence Act provides in part: 


“56. (14) The Code of Service Discipline, in its application to female persons, 
may be limited or modified by regulations made by the Governor in Council.”’. 


(C) 


102.16—ARTICLES RELATING TO WOMEN 

Attention is directed to the following articles: 
Article 105.25 (Special Conditions of Custody of Women); 
Article 104.08(2) (Detention). 

(C) 


Section 2—Jurisdiction Barred 


102.17—PREVIOUS ACQUITTAL OR CONVICTION 
Section fifty-seven of The National Defence Act provides in part: 


“57. (1) Every person, in respect of whom a charge of having committed a service 
offence has been dismissed, or who has been found guilty or not guilty either by a 
service tribunal or a civil court on a charge of having committed any such offence, 
shall not be tried or tried again by a service tribunal under this Act in respect 
of that offence or any other offence of which he might have been found guilty 
on that charge by a service tribunal or a civil court. 


(2) Nothing in subsecticn (1) affects the validity of a new trial ordered or 
directed under section 172A, 191 (new trial directed by Court Martial Appeal Board) 
or 199 (new trial ordered by Chief of Staff on ground of newly discovered evidence).”’. 


(C) 


102.175—ACCUSED INSANE AT TRIAL 


(1) Section one hundred and sixty-six of The National Defence Act provides: 


“166. (1) Where at any time after a trial by court martial commences and before 
the finding of the court martial is made, it appears that there is sufficient reason 
to doubt whether the accused person is then, on account of insanity, capable of 
conducting his defence, an issue shall be tried and decided by that court martial 
as to whether the accused person is or is not then, on account of insanity, unfit 
to stand or continue his trial. 


(2) Where the decision of the court martial on an issue mentioned in sub- 
section (1) is that the accused person is not then unfit to stand or continue his 
trial, the court martial shall proceed to try that person as if no such issue had 
been tried. 
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102.175—ACCUSED INSANE AT TRIAL—(Cont’d) 


(3) Where the decision of a court martial held in Canada is that the accused 
person is unfit to stand or continue his trial on account of insanity, the court 
martial shall order the accused person to be kept in strict custody, and he shall 
be kept in custody until the pleasure of the Lieutenant-Governor of the province 
is known and the Lieutenant-Governor may make an order for the safe custody 
of such person, as if the same decision had been made in respect of him by a civil 
court in the province of Canada in which that court martial was held. 


(4) Where the decision of a court martial held out of Canada is that the 
accused person is unfit to stand or continue his trial on account of insanity, the 
court martial shall order that person to be kept in strict custody and he shall be 
transferred, as soon as conveniently may be, to the province of Canada in which 
he is domiciled, and upon transfer to that province he shall be kept in custody 
until the pleasure of the Lieutenant-Governor of the province is known and the 
Lieutenant-Governor may make an order for the safe custody of such person, as 
if the same decision had been made in respect of him by a civil court in that 
province; and, in the case of an accused person who is not domiciled in any province, 
the Minister may make such arrangements for the benefit and welfare of that 
person as to the Minister seem fit. 


(5) No decision of a court martial that an accused person is unfit to stand 
or continue his trial by reason of insanity prevents that person being afterwards 
tried in respect of the offence or of any other offence of which he might have 
been found guilty on the same charge; and the period during which he is unfit 
to stand or continue his trial by reason of insanity shall not be taken into account 
in applying to him in respect of that offence the provisions of section 60.”’. 


(2) If the court finds that the accused is insane at the trial, it shall notify the convening 


authority to that effect and the convening authority shall comply with (1) of this article. 
(M) 


102.18—OTHER OFFENCES DISPOSED OF AT PREVIOUS TRIAL 


Section fifty-seven of The National Defence Act provides in part: 


“57. (3) Every person who under section 163 (article 112.48—‘Similar Offences 
May be Admitied and Dealt With’) has been sentenced in respect of a service 
offence admitted by him shall not be tried by a service tribunal under this Act 
in respect of that offence.”’. 


(C) 


102.19—CIVILIANS NOT LIABLE TO SUMMARY TRIAL 


A person who is subject to the Code of Service Discipline, but who is not an officer or man, 
is not liable to summary trial by a commanding officer or a superior commander. 


(G) 
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Section 3—Jurisdiction—Place 


102.20—PLACE OF COMMISSION OF OFFENCE 
Section fifty-eight of The National Defence Act provides: 


“58. Subject to section 61, every person alleged to have committed a service 
offence may be charged, dealt with and tried under the Code of Service Discipline, 
whether the alleged offence was committed in Canada or out of Canada.”’. 


(C) 


102.21—PLACE OF TRIAL 
Section fifty-nine of The National Defence Act provides: 


‘59. Every person alleged to have committed a service offence may be charged, 
dealt with and tried under the Code of Service Discipline, either in Canada or 
out of Canada.’’. 


(C) 


Section 4—Jurisdiction—Time 


102.22—PERIOD OF LIABILITY UNDER CODE OF SERVICE DISCIPLINE 
Section sixty of The National Defence Act provides: 


“60. (1) Except in respect of the service offences mentioned in subsection (2), 
no person is liable to be tried by a service tribunal unless his trial begins before 
the expiration of a period of three years from the day upon which the service 
offence was alleged to have been committed. 


(2) Every person, subject to the Code of Service Discipline at the time of 
the alleged commission by him of a service offence of mutiny, desertion or absence 
without leave or a service offence for which the highest punishment that may 
be imposed is death, continues to be liable to be charged, dealt with and tried 
at any time under the Code of Service Discipline. 


(3) In calculating the period of limitation referred to in subsection (1), 
there shall not be included 
(a) time during which a person was a prisoner of war, 


(b) any period of absence in respect of which a person has been found guilty 
by any service tribunal of desertion or absence without leave, and 


(c) any time during which a person was serving a sentence of incarceration 
imposed by any court other than a service tribunal.”’. 


(C) 


Section 5—Jurisdiction—Certain Offences 


102.23—MURDER, RAPE, AND MANSLAUGHTER 
Section sixty-one of The National Defence Act provides: 


“61. A service tribunal shall not try any person charged with an offence of murder, 
rape, or manslaughter, committed in Canada.”’. 


(C) 


AL D7, 
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Section 6—Jurisdiction of Civil Courts 


102.24—TRIAL OF OFFICERS AND MEN BY CIVIL COURTS 
(1) Section sixty-two of The National Defence Act provides: 


“62. (1) Nothing in the Code of Service Discipline affects the jurisdiction of 
any civil court to try a person for any offence triable by that court. 


(2) Where a person, sentenced by a service tribunal in respect of a conviction 
on a charge of having committed a service offence, is afterwards tried by a civil 
court for the same offence or for any other offence of which he might have been 
found guilty on that charge, the civil court shall in awarding punishment take 
inte account any punishment imposed by the service tribunal for the service 
offence. 


(3) Where a civil court that tries a person in the circumstances set out in 
subsection (2) either acquits or convicts the person of an offence, the unexpired 
term of any punishment of imprisonment for more than two years, imprison- 
ment for less than two years or detention, imposed by the service tribunal in 
respect of that offence, shall be deemed to be wholly remitted as of the date of 
the acquittal or conviction by that civil court.’’. 


(2) Section 217B of The National Defence Act provides: 


“'217B. Where an offence under this Act is committed outside Canada, any civil 
court in Canada that would have jurisdiction to try the offender for that offence 
if it had been committed within the territorial jurisdiction of that court may try 
the offender for that offence.”’. 


(C) 
(102.25 TO 102.99 INCLUSIVE: NOT ALLOCATED) 


AL 27 


‘fare a 

is wi sonata sive, & betdimmos so to optnild 6 M0. 
w to somali: radso vate tot to 99 fick Xs emis oft sot duos 
mere ni Worle trvoo livia onlt aay jody no alivg biol 
Soiree Ault vd bain id ee as Tee ovat 


My ei salto 


hg) eee Pe oy bain eee promt af tnarinoarqen lo ply on » KUTT 
er a ev hd ani ‘ot ee bee yapen 10 wtny OWS adds aest viol jostn 


ae Sidi, OG H rT ee ; 
at saabsbncan ph. Get Gaon wWX to AVIS moijove (8) 
nb uamedoeaek wboriK ‘gbidihe Dabvitenins at dod. airy bar 5 x0dHo ne god VES” 
igiy TOWer nol st yearn yat ot jobatheln} oved biyow ied shane’) mic 3109 
EB cei paige a ba notsoibel wit tape ) ats cvigh sive bottimatos aed burl Hot 
Soaste’ sadly th hamahees ads 


aa oy ii Bi, | We” 0 lie dite eR ae | bs ; 


hotel fii. eile | (ahsosia v0 10% savigna0%s ee.cot OT &.£08) 


; ; or ; ip Py eet hi ve by ( Yul i 
ENGR LE ee ae ee er rere | a ; er ae rath 
f an yh aa Ae wa re sh 4 ro ; ' x a 
‘ | hs a? ‘ iad Of op ia ve i A a | i Lim i or 6 Py Me thy laa pais A, ey ‘eh a 
it, Sal 
if Bi Kl a 
, ; 
j . 
’ } ! Pt a a) 
: : 6 1 ap a , LY 4 
a ; ait PAL n Se 1, ro \ 
Fi 5. fi iv | 
v i 4 i ie # 0 é ee } 
rtd Way a bes a ul 
I na i By hip a a) Wiaiag Fo ne: 7 a? > i 
* 1 i i : , 
i: ee 


— 
is 
- = 
— 


| “ oie ut sna i se 


i? ion cca “ain ae cnt ale a ie wae =a | 
Te iyo: wii orb bi lh die | 


} 3 i) ; P od a I i ca i: a” i" a ie 4 ner i) an 
“a ia ne ai tak m i) a ll ‘ ; es, 


KR(Army) 103.01 


CHAPTER 103 


SERVICE OFFENCES 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—General Principles Concerning Responsibility for Offences 


103 .01—RESPONSIBILITY FOR OFFENCES 
Section sixty-three of The National Defence Act provides: 
“63. (1) Every person is a party to and guilty of an offence who 
(a) actually commits it; 


(b) does or omits an act for the purpose of aiding any person to commit the 
offence; 


(c) abets any person in commission of the offence; or 
(d) counsels or procures any person to commit the offence. 


(2) Every person who, having an intent to commit an offence, does or omits 
an act for the purpose of accomplishing his object is guilty of an attempt to 
commit the offence intended, whether under the circumstances it was possible 
to commit such offence or not.” (See section 118(4) in article 103.60—“Conduct 
to the Prejudice of Good Order and Discipline”’.) 


(M) 


NOTES 


(A) A person who, while subject to the Code of Service Discipline, aids, abets, counsels or procures 
another to commit a service offence is guilty of committing that offence himself, whether or not 
he is present when the offence is committed. 


(B) Aiding or abetting the commission of an offence involves actual participation or assistance. Mere 
knowledge of another’s intention or plans to commit an offence, or mere standing by while the 
offence is being committed, is not enough to make a person guilty of that particular offence; 
but this does not exclude the possibility that that person may have committed a different offence 
by having failed to take preventive measures. 


(C) One who supplies the means for the commission of an offence, knowing of its intended use, 
is guilty of the offence if it is committed. 


(D) Assistance given after the commission of an offence does not make the person assisting guilty 
of the offence, if he is not shown to have been associated previously in the commission of the 
offence; but if the assistance is rendered while some act is being done which enters into the 
offence, although the offence might be complete without it (e.g., taking away and concealing the 
proceeds of a theft), it may amount to aid rendered in the actual commission of the offence. 


(E 


7) 


Section 63(1) of The National Defence Act contemplates an offence actually committed by 
someone. It therefore follows that where no offence is committed by anyone, a person is not 
rendered liable as a principal merely because he has counselled another to commit an ottence, 
but he may thereby have committed an offence under section 118. (See article 103.60—“Conduct 
to the Prejudice of Good Order and Discipline”). 


103. 
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LEE 


103 .01—RESPONSIBILITY FOR OFFENCES—(Cont’d) 


(F) The statement in a charge of an offence against one who aids, abets, counsels or procures should 
be in the form prescribed for the offence committed by the actual perpetrator. The fact of 
aiding, abetting, counselling, or procuring should be stated in the particulars of the offence. 


(G) In most cases attempts may be charged only under section 118 (article 103.60—“Conduct to the 
Prejudice of Good Order and Discipline’) but exceptions are to be found in section 75 (article 


(M) 


108. 


17—“Striking or Offering Violence to a Superior Officer”), section 79 (article 103.21—“Deser- 


tion”), section 92 (article 103.384—“Escape from Custody”), and section 119 (article 103.61— 
“Offences Punishable by Ordinary Law”). There are three essential elements of an attempt: 


(i) 
(ii) 


(iii) 


An intent to commit the offence. 

An act or omission towards the commission of the offence. An intent alone is not sufficient 
if nothing is done to carry it into effect. ‘A distinction must, however, be drawn between 
acts or omissions toward the commission of an offence and those which are mere preparation. 
It is not possible to draw a clear‘ line of distinction but, in general, preparation consists in 
devising or arranging the means for the commission of an offence while, on the other hand, 
an act or omission sufficient to support a charge of attempting must involve a direct move- 
ment towards the commission of an offence after the preparations have been made. For 
example, a person, having an intent to set fire to a building, might purchase matches for the 
purpose. The purchase would merely be a stage in his preparations and not such an act as 
to justify a charge of attempting. An example of an act justifying a charge of attempting 
would be the application of a lighted match to the building. 

Non-completion of the offence. If the actual offence is committed, the alleged offender cannot 
be convicted of attempting to commit the offence. If, before a charge of attempting is 
proceeded with, there is any doubt as to whether the complete offence was or was not com- 
mitted, it is advisable to charge the alleged offender in the alternative, i.e., with having com- 
mitted the offence and with having committed an offence of attempting under section 118 
(article 103.60—“Conduct to the Prejudice of Good Order and Discipline”). In cases involving 
striking or using violence against a superior officer (section 75—article 103.17) and desertion 
(section 79—article 103.21), when there is doubt as to whether the complete offence was com- 
mitted, an alleged offender should be charged with commission of the complete offence only. 
In such a case, by virtue of section 120 (article 103.62—“Conviction of Related or Less Serious 
Offence’) it is possible for the accused to be found guilty of attempting if the commission of 
the complete offence is not established. A further exception is to be found in cases of escaping 
from custody (section 92—article 103.84). Section 120 does not apply to section 92 and, there- 
fore, since 92 contains a specific offence of attempting, it would not be possible to lay an 
alternative charge of attempting under section 118. If it is desired to allege escaping and 
attempting to escape in the alternative, alternative charges must be laid under section 92 itself. 


103 .02—IGNORANCE OF LAW NO EXCUSE 
Section one hundred and twenty-four of The National Defence Act provides: 


“124. The fact that a person is ignorant of the provisions of this Act, or of any 
regulations or of any order or instruction duly notified under this Act, is no excuse 
for any offence committed by him.” 


(M) 


NOTES 


(A) Section 124 of The National Defence Act relates only to ignorance of the law and not to mistakes 


(M) 


of fact; for example, it would be no excuse for a recruiting officer charged with enrolling a person 
who is under age to state that he was unfamiliar with the appropriate regulation, but it would be 


a defence if he could show that he had reasonable cause to believe that the recruit had in fact 


attained the age prescribed in regulations. 
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103 .03—CIVIL DEFENCES AVAILABLE TO ACCUSED 
(1) Section one hundred and twenty-five of The National Defence Act provides: 


“125. All rules and principles from time to time followed in the civil courts in 
proceedings under the Criminal Code that would render any circumstances a 
justification or excuse for any act or omission or a defence to any charge, shall 
be applicable to any defence to a charge under the Code of Service Discipline, 
except in so far as such rules and principles are altered by or are inconsistent with 
this Act.” 


(2) The condonation of an act or omission on any ground whatsoever, whether by superior 
authority or otherwise, shall not be a justification, excuse or defence for the act or omission. 


(M) 


NOTES 


(A) The grounds of justification, excuse or defence most likely to be relied on under this section are: 
drunkenness, compulsion, self-defence, defence of property and use of force to prevent the com- 
mission of an offence. The defence of insanity is dealt with in section 126. 


DRUNKENNESS 


(B) The general rule is that a person is responsible for the natural consequences of his acts. Drunken- 
ness is no defence unless, in cases where an intent forms part of the offence, it can be shown 
that the accused was so drunk at the time of the commission of the offence that he was incapable 
of forming the necessary intent. Evidence of drunkenness tending to establish that the accused 
was incapable of forming that intent should be taken into consideration with the other facts proved 
in order to determine whether or not he actually had that intent. 

(C) Evidence of drunkenness which does not prove that the accused was incapable of forming a neces- 
sary intent, and which merely establishes that his mind was so affected by drink that he more 
readily gave way to some violent passion, does not rebut the presumption that he intended the 
natural consequences of his acts. Such evidence, however, may be considered in mitigation of 
punishment. 


COMPULSION 

(D) A person charged with having committed an offence may raise compulsion as justification, excuse 
or defence if all of the following conditions were present: 

(i) He received threats of immediate death or grievous bodily harm from a person actually 
present at the commission of the offence. 
(ii) He believed that such threats would be executed. 
(ii) He was not a party to any association or conspiracy which rendered him subject to compulsion 
in the commission of the offence. 

(E) Compulsion may not be raised ag justification, excuse or defence in respect of offences of treason, 
murder, piracy, offences deemed to be piracy, attempting to murder, assisting in rape, forceable 
abduction, robbery, causing grievous bodily harm and arson. 

(F) A person who has been under compulsion to take an unlawful oath to commit an offence or to 
take a seditious oath is not excused unless subsequently he makes a declaration under section 132 
of the Criminal Code disclosing the improper oath which he was compelled to take. 


SELF-DEFENCE 

(G) Where a person charged with the commission of an offence desires to raise justification, excuse 
or defence of self-defence, his plea will be determined upon the principles prescribed im sections 
58, 54 and 55 of the Criminal Code. 
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103 .03—CIVIL DEFENCES AVAILABLE TO ACCUSED—(Cont’d) 
DEFENCE OF PROPERTY 


(H) Where a person charged with the commission of an offence desires to raise justification, excuse 
or defence on the ground of defence of property, his plea will be determinied upon the principles 
prescribed in sections 56 to 62 of the Criminal Code. 


USE OF FORCE 

(I) A person who has been charged with an offence involving the use of force by him may find justifica- 
tion, excuse or defence in accordance with the principles laid down in section 52 of the Criminal 
Code. That section provides that everyone is justified in using such force as may be reasonably 
mecessary in order to prevent the commission of an offence for which, if committed, the offender 
might under the Criminal Code be arrested without a warrant, and the commission of which would 
be likely to cause immediate and serious injury to the person or property of anyone. 


(M) 


103 .04—INSANITY AS A DEFENCE 
Section one hundred and twenty-six of The National Defence Act provides: 


“126. (1) No person shall be convicted of a service offence by reason of an act 
done or omitted by him when labouring under natural imbecility, or disease of the 
mind, to such an extent as to render him incapable of appreciating the nature and 
quality of the act or omission, and of knowing that such an act or omission was 
wrong. 

(2) In respect of a person labouring under specific delusions, but in other 
respects sane, subsection one shall not apply unless the delusions caused him to 
believe in the existence of some state of things which, if it existed, would justify or 
excuse his act or omission. 


(3) Every person shall be presumed to be sane at the time of doing or 
omitting to do any act until the contrary is proved.” 


(M) 


NOTES 


(A) In order to establish the defence of imsamity, it is necessary to show ezther an incapacity to 
appreciate the nature and quality of the act or omission, or want of knowledge that the act or 
omission was wrong. The word “and” where it last appears in section 126(1) is intended to be 
read as “or” and the accused is entitled to the benefit of the defence of insanity on either ground. 

(B) The words “nature and quality” refer solely to the physical character of the act or omission and 
do not in themselves distinguish between the physical and moral aspects, the latter being the 
basis of the second of the alternative defences. 

(C) As to whether the accused knew that the act or omission was wrong, the test to be applied is 
the ordinary standard of right and wrong adopted by reasonable men. 

(D) In order that insamity may be relied upon as a defence, it must be shown to have existed at the 
time of the commission of the offence, but need not be of a permanent nature. 


(E) If the accused person sets up a defence of insanity, the burden is on him to establish it. It is not 
sufficient that he should merely raise a doubt as to his sanity but, on the contrary, he must prove to 
the satisfaction of the service tribunal that he was insane, although he need not prove his insanity 
beyond a reasonable doubt. 


(M) 0.28 
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Section 2—Service Offences 


103 .05—INTRODUCTION 


(1) When it is desired to refer to an enactment that creates a particular offence, the 
number of the relevant section of The National Defence Act should be cited and not 
the number of the article in KR(Army) in which that section is quoted. 


(2) When it is required in proceedings under the Code of Service Discipline that offences 
be stated, the forms of statement of offence, contained in paragraph (2) of the articles 
next following, should be used as appropriate. 


(M) 


103 .06—OFFENCES BY COMMANDERS WHEN IN ACTION 
(1) Section sixty-four of The National Defence Act provides: 


“64, Every officer in command of a vessel, aircraft, defence establishment, unit 
or other element of the Canadian Forces who 


(a) when under orders to carry out an operation of war or on coming into 
contact with an enemy that it is his duty to engage, does not use his 
utmost exertion to bring the officers and men under his command or his 
vessel, aircraft, or his other materiel into action; 


(b) being in action, does not, during the action, in his own person and 
according to his rank, encourage his officers and men to fight courageously ; 


(c) when capable of making a successful defence, surrenders his vessel, 
aircraft, defence establishment, materiel, unit or other element of the 
Canadian Forces to the enemy; . 

(d) being in action, improperly withdraws from the action; 


(e) improperly fails to pursue an enemy or to consolidate a position gained; 


(f) improperly fails to relieve or assist a known friend to the utmost of his 
power; or 


(g) when in action, improperly forsakes his station, 
is guilty of an offence and on conviction, if he acted traitorously, shall suffer death, 
if he acted from cowardice is liable to suffer death or less punishment, and in any 
other case is liable to dismissal with disgrace from His Majesty’s service or to less 
punishment.” 


(2) The statement of the offence in a charge under section sixty-four should be in one 
of the following forms: 


) 
? 
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103 .06—OFFENCES BY COMMANDERS WHEN IN ACTION—(Cont’d) 


(a) 


Traitor- 
ously, 
while in 
command 


dice, 


While in 
command 


of ) 


(0) 


Traitor- 
ously, 
while in 
command 
of 


From 
cowar- 
dice, 
while in 
command 
of 


While in 
command 
of 


a vessel 

an aircraft 

a defence 
establish- 
ment 

a unit 

(other 
element) 


of the 
Canadian 
Forces, 


a vessel 

an aircraft 

a defence 
establish- 
ment 

a@ unit 

(other 
element) 


when under) 
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tion of 
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on coming 


into con- 
tact with 
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of the Canadian Forces, being in action, did 
not during the action, in his own person and 
according to his rank, encourage his officers and 
men to fight courageously 


of 
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103 .06—OFFENCES BY COMMANDERS WHEN IN ACTION—(Cont’d) 
(c) 
Traitor- 
’ ously, 
while in 
command 
of a vessel vessel 
an aircraft of the Canadian aircraft 
From a defence defence estab- 
: Forces, when capable ‘ 
cowar- establish- ; lishment to 
; of making a : 
dice, ment materiel the 
if Then : successful defence, . 
while in a unit : unit enemy 
surrendered his 
command (other (other 
of element) j element) 
While in 
command 
of 
(d) 
Traitor- 
ously, 
while in 
command 
of a vessel 
an aircraft 
From a defence 
cowar- establish- of the Canadian Forces, being in action, 
dice, ment improperly withdrew from the action 
while in a unit 
command (other 
of element) 
While in 
command 


103 . 06 
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103 .06—OFFENCES BY COMMANDERS WHEN IN ACTION—(Cont’d) 


(¢) 


Traitor- 
ously, 
while in 
command 


of 


From 
coward- 
ice, 
while in 
command 
of 


While in 
command 
of 


(f) 


Traitor- 
ously, 
while in 
command 
of 


From 
coward- 
ice, 
while in 
command 
of 


While in 
command 
of 


ee EEE EEE ee 


a vessel 

an aircraft 

a defence 
establish- 
ment 

a unit 

(other 
element) 


a vessel 

an aircraft 

a defence 
establish- 
ment 

a unit 

(other 
element) 


pursue an enemy 

consolidate a | 
position 

| gained J 


of the Canadian 
Forces, improp- 
erly failed to 


Of the Canadian : a known friend 
ea relieve 
Forces, improp- i ae to the utmost 
erly failed to { of his power 
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103 .06—OFFENCES BY COMMANDERS WHEN IN ACTION—(Cont’d) 


(9) 

Traitor- ) 
ously, | 
while in 
command 
of a vessel 

| an aircraft 

F f 
eye ag PRRR of the Canadian Forces, 
coward- establish- : : 5 
: when in action, improp- 
ice, ment a ‘ 

ine ' erly forsook his station 

while in a unit 
command (other 
of element) 

While in | 
command 
of 


(M) 


NOTES 


(A) A charge should not be laid under paragraphs (d), (e), (f) or (g) if the “improper” conduct amounted 
merely to an error in judgment or incorrect action. The element of dereliction of duty must 


have been present. 

(B) The word “traitorously” signifies that the person accused has been false in his allegiance to 
His Majesty. 

(C) The word “cowardice” signifies that the person accused acted in am ignoble manner from fear. 


(D) The particulars of every charge under this section must indicate the identity of the vessel, 
aircraft, defence establishment, unit or other element of which the accused was in command and, 
where applicable, the particulars must show circumstances which indicate traitorous or cowardly 
conduct. 


(M) 


103 .07—OFFENCES BY ANY PERSON IN PRESENCE OF ENEMY 
(1) Section sixty-five of The National Defence Act provides: 
“65. Every person who 
(a) improperly delays or discourages any action against the enemy; 
(6) goes over to the enemy; 


(c) when ordered to carry out an operation of war, fails to use his utmost 
exertion to carry the orders into effect; 


(d) improperly abandons or delivers up any defence establishment, garrison, 
place, materiel, post or guard; 


(e) assists the enemy with materiel; 
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103 .07—-OFFENCES BY ANY PERSON IN PRESENCE OF ENEMY— (Cont'd) 


(f) improperly casts away or abandons any materiel in the presence of the 
enemy ; 


(g) improperly does or omits to do anything that results in the capture by the 
enemy of persons or the capture or destruction by the enemy of materiel; 


(h) when on watch in the presence or vicinity of the enemy, leaves his post 
before he is regularly relieved or sleeps or is drunk; 


(i) behaves before the enemy in such manner as to show cowardice; or 


(j) does or omits to do anything with intent to imperil the success of any of 
His Majesty’s Forces or of any forces co-operating therewith, 


is guilty of an offence and on conviction, if he acted traitorously, shall suffer 
death, and in any other case, if the offence was committed in action, is liable to 
suffer death or less punishment or, if the offence was committed otherwise than 
in action, to imprisonment for life or to less punishment.” 


(2) The statement of the offence in a charge under section sixty-five should be in one 
of the following forms: 


(a) 


Traitorously 


Improperly, felaved 


acs discouraged 


action, 
Improperly 


(0) 


S an action against the enemy 


went 
While in over to the enemy 
action, went 


Went 


Traitorously, | 


(c) 


Traitorously, 

when ordered to carry out an operation of 
While in war, failed to use his utmost exer- 
action, when | tion to carry the orders into effect 
When 
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103 .07—-OFFENCES BY ANY PERSON IN PRESENCE OF ENEMY—<(Cont’d) 


(d) 


Traitorously 

Improperly, 
while in 
action, 

Improperly 


(e) 


Traitorously 
assisted 

While in 
action, 
assisted 

Assisted 


(f) 


Traitorously 

Improperly, 
while in 
action, 

Improperly 


(9) 


Traitorously 
Improperly, 
while 
in action, 
Improperly 


(h) 


Traitorously, ) 
when 

While in 
action, 
when 

When 


57445—3 


abandoned _ 
delivered up { 


a defence establishment 
a garrison 

a place 

materiel 

a post 

a guard 


the enemy with materiel 


cast away 
abandoned 


did something 
omitted to do 


something 


on 


watch /f presence 
in the \ vicinity 


materiel in the presence 


of the enemy 


capture by the enemy 


resulting of persons 
in the capture by the enemy 
destruction | of materiel 


left his post 
before he was 
regularly relieved 

slept 

was 
drunk 


\ of the enemy, 
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103 .07—-OFFENCES BY ANY PERSON IN PRESENCE OF ENEMY—(Cont’d). 


(2) 
Traitorously 
behaved 
While in before the enemy in such manner 
action, as to show cowardice 
behaved 
Behaved J 
(7) 
(did something] intending to ( His Majesty’s Forces ) 
Traitorously 4 omitted to do} imperil the { forces co-operating with} 


| something | — success of | His Majesty’s Forces | 


(did something | intending to {His Majesty’s Forces 
While in action omitted to do imperil the forces co-operating with 
something ) success of | His Majesty’s Forces 


(Did something ) intendingto {His Majesty’s Forces ) 
Omitted todo + imperil the forces co-operating with } 
something ) success of | His Majesty’s Forces 


(M) 


NOTES 

(A) A charge should not be laid under paragraphs (a), (d), (f) or (g) if the “improper” conduct 
amounted merely to an error in judgment or incorrect action. The element of dereliction of duty 
must have been present. 

‘B) The offence of abandoning or delivering up, prescribed in paragraph (d) can be committed only by 
the person in charge, whether temporarily or otherwise, of the defence establishment, garrison, 
place, materiel, post, or guard, and not by a subordinate under his command. 

(C) The word “cowardice” in paragraph (7) signifies that the person accused acted in an ignoble manner 
from fear. 

(D) The word “traitorously” signifies that the person accused has been false in his allegiance to 
His Majesty. 

(E) The word “intent” in paragraph (7) merely has the effect of imposing upon the prosecution a duty, 
more onerous than would otherwise be the case, of proving that the accused did or omitted to do 
the act in question deliberately. In the case of most offences, however, although the word “intent” 
does not appear in the section prescribing them, intent is an essential element but it is inferred 
from the facts and circumstances established. There are some offences, however, in which intent 
is not an essential element. 

(F) Where applicable the particulars of a charge must show the circumstances which indicate traitorous 


or cowardly conduct. 


(M) 


in 


KR(Army) 103.08 


103 .08—OFFENCES RELATED TO SECURITY 
(1) Section sixty-six of The National Defence Act provides: 
“66. Every person who 
(a) improperly holds communication with or gives intelligence to the enemy; 


(b) without authority discloses in any manner whatsoever any information 
relating to the numbers, position, materiel, movements, perparations for 
movements, operations or preparations for operations of any of His 
Majesty’s Forces or of any forces co-operating therewith; 


(c) without authority discloses in any manner whatsoever, any information 
relating to a cryptographic system, aid, process, procedure, publication 
or document of any of His Majesty’s forces or of any forces co-operating 
therewith; 


(d) makes known the parole, watchword, password, countersign or identifica- 
tion signal to any person not entitled to receive it; 


(e) gives a parole, watchword, password, countersign or identification signal 
different from that which he received; 


(f) without authority alters or interferes with any identification or other 
signal; 
(g)} improperly occasions false alarms; 


(h) when acting as sentry or lookout, leaves his post before he is regularly 
relieved or sleeps or is drunk; 


(2) forces a safeguard or forces or strikes a sentinel; or 


(j) does or omits to do anything with intent to prejudice the security of any 
of His Majesty’s Forces or of any forces co-operating therewith, 
is guilty of an offence and on conviction, if he acted traitorously, shall suffer death, 
and in any other case is liable to imprisonment for life or to less punishment.” 


(2) The statement of the offence in a charge under section sixty-six should be in one of 
the following forms: 


(a) 
Traitorously held communication with 
: : the enemy 
Improperly gave intelligence to 
(b) 
the numbers ) 
the position 
“arlerg His Majesty’s 
Traitorously disclosed movements i a hyp ost 
Without information 4 preparations Me or oe fee RS 
authority relating to | for movements be ee 
; Majesty’s 
operations = 
preparations ves 


for operations 
57445—34 
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103 .08—OFFENCES RELATED TO SECURITY— (Cont'd) 


(c) 
system His Majesty’s ) 
: disclosed aid Forces 
Traitorously ; 3 } 
information process of | forces co-operating 
Without ; : 
Ate relating toa | procedure with His 
cryptographic | publication Majesty’s 
document Forces 
(d) 


the parole 


Wear auial the watchword 
y the password to a person not entitled 
made known ‘ MG 

the countersign to receive it 


Made known the identification 


signal 
(e) 
( a parole ) 
Traitorousl DE NE | 
y a password different from that 
gave ‘ : 4 
a countersign which he received 
Gave \ , : 
an identification 
signal } 
(f) 
Traitorously altered an identification ) 
Without interfered signal s 
authority with (other signal) J 
(9) 
eee \ occasioned false alarms 
Improperly 
(h) 


left his post before he 


Traitorously _ ¢ 

‘ j sentry was regularly relieved 
when Ce Ae lookout slept 

When y 


was drunk 
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103 .08—OFFENCES RELATED TO SECURITY— (Cont'd) 
(7) 


Traitorously 
forced a safeguard 
Forced 


Traitorously 
forced 
Traitorously 
struck 
Forced 
Struck 


a sentinel 


(j) 


=) 


did something intending to His Majesty’s Forces 
Traitorously omitted to do prejudice the < forces co-operating with 
something security of His Majesty’s Forces 


Did something) intending to His Majesty’s Forces 


Omitted to do prejudice the forces co-operating with 
something security of His Majesty’s Forces 
(M) 
NOTES 


(A) A charge should not be laid under paragraph (a) or (g) if the “improper” conduct amounted 
merely to an error in judgment or incorrect action. The element of dereliction of duty must have 
been present. 


(B) The expression “without authority” in paragraphs (b), (c) and (f) signifies that the accused acted 
or omitted to act with neither the approval of a competent superior nor the sanction of law, practice 
or custom. If the evidence adduced by the prosecution, takem by itself, tends to show that the 
accused acted without authority, a service tribunal may convict unless the accused proves that 
he had authority. 


(C) The word “safeguard” in paragraph (7) relates to a party detailed for the protection of some 
person or persons, or of a particular village, house or other property. A single sentry posted from 
such a party is still part of the safeguard, and it is as much an offence to force him by breaking 
into the property under his special care as to force the whole party. A man posted solely to 
control traffic is not a “safeguard” within the meaning of this provision. 


(D) The word “traitorously” signifies that the person accused has been false in his allegiance to 
His Majesty. 


(E) The particulars of a charge must show the circumstances which indicate traitorous conduct. 


(M) 
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103 .09—-OFFENCES RELATED TO PRISONERS OF WAR 
(1) Section sixty-seven of The National Defence Act provides: 
“67. Every person who 


(a) by want of due precaution, or through disobedience of orders or wilful 
negiect of duty, is made a prisoner of war; 


(b) having been made a prisoner of war, fails to rejoin His Majesty’s service 
when able to do so; or 
(c) having been made a prisoner of war, serves with or aids the enemy, 


is guilty of an offence and on conviction, if he acted traitorously, shall suffer 
death, and in any other case is liable to imprisonment for life or to less 
punishment.” 


(2) The statement of the offence in a charge under section sixty-seven should be in one 
of the following forms: 


(a) 
Gig SS want of due precaution, was 
u made a prisoner of war 
By 
Traitorously : : : 
disobedience of orders, was made a prisoner of 
eee wilful neglect of duty war 
Through é 
(b) 
Traitorously, been made a prisoner of war, 
having failed to rejoin His Majesty’s 
Having service when able to do so 
(c) 
se AOS A ; i served with 
having been made a prisoner of war, : the enemy 
Havi aided 
aving 
(M) 


NOTES 


(A) The word “wilful” in paragraph (a) signifies that the accused knew what he was doing, intended 
to do what he did, and was not acting under compulsion. 

(B) The expression “neglect of duty” in paragraph (a) refers to failure to perform a duty of which 
the accused knew or ought to have known. 


(C) The word “traitorously” signifies that the person accused has been false in his allegiance to 
His Majesty. 


(M) 
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103 .10—OFFENCES RELATED TO OPERATIONS 
(1) Section sixty-eight of The National Defence Act provides: 
“68. Every person who 


(a) does violence to any person bringing materiel to any of His Majesty’s 
Forces or to any forces co-operating therewith; 


(b 


—/ 


irregularly detains any materiel being conveyed to any unit or other 
element of His Majesty’s forces or of any forces co-operating therewith; 


(c) irregularly appropriates to the unit or other element of the Canadian 
Forces with which he is serving any materiel being conveyed to any 
other unit or element of His Majesty’s forces or of any forces co-operating 
therewith; 


without orders from his superior officer, improperly destroys or damages 
any property; 


(d 


— 


(e) breaks into any house or other place in search of plunder; or 


(f) commits any offence against the property or person of any inhabitant or 
resident of a country in which he is serving, 


is guilty of an offence and on conviction, if he committed any such offence on active 
service, is liable to imprisonment for life or to less punishment, and in any other 
case is liable to dismissal with disgrace from His Majesty’s service or to less 
punishment.” 
(2) The statement of the offence in a charge under section sixty-eight should be in one 
of the following forms: 


(a) 
When on His Majesty’s Forces 
active violence to a person F 
service bringing materiel TE RO 
did : ‘ eae with His Majesty’s 
Did } Forces 
(6) 
His Majesty’s 
When on Forces 
oe detained materiel ana fogaes a 
service, bent tonverad to (other b of operating 
irregularly element) | with His 
Irregularly Majesty’s 


Forces 
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103 .10—OFFENCES RELATED TO OPERATIONS— (Cont'd) 


(c) 
When on of the Canadian Forces 
active the unit with which he was /unit 
service, appropriated § (other serving materiel be- (other 
irregularly to element) ing conveyed to an- element) 
Irregularly other 
(His Majesty’s Forces 
of |forces co-operating 
with His Majesty’s 
Forces 
(d) 
When on 
Bout. orders from his superior destroyed 
PEW Si officer, improperly damaged PEODERDY. 
without d 
Without | 
(e) 
When on 
active a house 
service, into (other in search of plunder 
broke place) 
Broke 
(f) 
When on 
aks an offence property an inhabitant 
Ua eg against the | person ot a resident 
committed 6 
Committed 
of acountry in fis eee 
which he was 8 


(M) 
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103 .10—OFFENCES RELATED TO OPERATIONS—(Cont’d) 


NOTES 


(A) The word “irregularly” in paragraphs (b) and (c) refers to something done or omitted contrary to 
law, regulations, orders or instructions, or contrary to established practice or custom. The 
particulars of a charge must show how the act alleged was irregular. 


(B) A charge should not be laid under paragraph (d) if the “improper” conduct alleged amounted 
merely to an error in judgment or incorrect action. The element of dereliction of duty must have 
been present. 


(C) The expression “active service” refers to the situation that exists when the Governor in Council 
exercises its powers under section 32 of The National Defence Act to place the forces, or any part 
thereof or any officer or man thereof, on active service. (See article 101.04—“Judicial Notice”.) 


(M) 


103 .11—SPIES FOR THE ENEMY 
(1) Section sixty-nine of The National Defence Act provides: 


“69. Every person who is a spy for the enemy is guilty of an offence and on 
conviction is liable to suffer death or less punishment.” 


(2) The statement of the offence in a charge under section sixty-nine should be in the 
following form: 


Was a spy for the enemy 
(M) 


NOTES 


(A) Conviction for this offence does not depend upon proving that the accused has committed any 
particular act of spying but merely that he has the status of a spy for the enemy. 


(M) 


103 .12—MUTINY WITH VIOLENCE 
(1) Section seventy of The National Defence Act provides: 


“70. Every person who joins in a mutiny that is accompanied by violence is 
guilty of an offence and on conviction is liable to suffer death or less punishment.” 


(2) The statement of the offence in a charge under section seventy should be in the 
following form: 
Joined in a mutiny accompanied by violence 


(M) 


NOTES 
(A) The word “mutiny” is defined in section 2(w) of The National Defence Act (see article 1.02). 
Doubts may well arise whether an officer or a man, present when a mutiny occurs, actually joined 
in it or not. Where any such doubt exists, an alternative charge may be laid under section 72i(c) 
which makes it an offence to be present at a mutiny and not use utmost endeavours to suppress it. 


(M) 
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103 .13—MUTINY WITHOUT VIOLENCE 
(1) Section seventy-one of The National Defence Act provides: 


“71. Every person who joins in a mutiny that is not accompanied by violence is 
guilty of an offence and on conviction is liable to imprisonment for life or to less 
punishment and, in the case of a ringleader of the mutiny, to suffer death or less 
punishment.” 


(2) The statement of the offence in a charge under section seventy-one should be in the 
following form: 


Joined (as a ringleader) in a mutiny not accompanied by violence 
(M) 
‘ NOTES 


(A) A “ringleader” is merely a leader and a person may be treated as a ringleader who is a leader in 
the carrying on of a mutiny. There may, of course, be more ringleaders than one in a particular 
mutiny. 


(M) 


103 .14—OFFENCES RELATED TO MUTINY 
(1) Section seventy-two of The National Defence Act provides: 


“72. Every person who 
(a) causes or conspires with any other person to cause a mutiny; 
(b) endeavours to persuade any person to join in a mutiny; 
(c) being present, does not use his utmost endeavours to suppress a mutiny; or 


(d) being aware of an actual or intended mutiny, does not without delay 
inform his superior officer thereof, 


is guilty of an offence and on conviction is liable to imprisonment for life or to 

less punishment.” 
(2) The statement of the offence in a charge under section seventy-two should be in one 
of the following forms: 


(a) Caused a mutiny 
Conspired with another person to cause a Pantie 


(b) Endeavoured to persuade another person to join in a mutiny 
(c) Being present, did not use his utmost endeavours to suppress a mutiny 


actual )mutiny, did not without delay inform his 


(d) Being aware of an Fase { superior officer thereof 


(M) 
NOTES 


(A) It is essential for the existence of a conspiracy that there be at least two persons who agree or 
combine together to accomplish the purpose in view. To render a conspiracy unlawful, it is essential 
that the purpose either be an unlawful one or a lawful one to be accomplished by some unlawful 
means. The word “conspires’ in paragraph (a) therefore relates to an agreement between the 
accused person and at least one other to cause a mutiny. 
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103..14—OFFENCES RELATED TO MUTINY—(Cont’d) 


(B) An officer or man may be tried under paragraph (a) for conspiring to cause a mutiny although 
the conspiracy proved abortive and no mutiny took place. 


(M) 


103 .15—ADVOCATING GOVERNMENTAL CHANGE BY FORCE 
(1) Section seventy-three of The National Defence Act provides: 


“73. Every person who publishes or circulates any writing, printing or document 
in which is advocated, or who teaches or advocates, the use, without the authority 
of law, of force as a means of accomplishing any governmental change within 
Canada is guilty of an offence and on conviction is liable to imprisonment for 
life or to less punishment.” 


(2) The statement of the offence in a charge under section seventy-three should be in the 
following form: 


the use, without the] 
authority of law, of 


Published writing ) force as a means of 
Ee d \ a printing } in which was advocated, accomplishing a 
document | governmental 
change’ within 

Canada 


Taught + the use, without the authority of law, of force as a means of accom- 
Advocated plishing a governmental change within Canada 


(M) 


103 . 16—DISOBEDIENCE OF LAWFUL COMMAND 
(1) Section seventy-four of The National Defence Act provides: 


“74, Every person who disobeys a lawful command of a superior officer is guilty 
of an offence and on conviction is liable to imprisonment for life or to less 
punishment.” 
(2) The statement of the offence in a charge under section seventy-four should be in the 
following form: 


Disobeyed a lawful command of a superior officer 
(3) No charge under section seventy-four shall be valid if the command was given by a 


person below the rank of corporal or the equivalent relative rank, unless that person held 
the appointment of lance-corporal or lance-bombardier. 


(M) 


NOTES 
(A) The expression “superior officer” is defined in section 2(ll) of The National Defence Act to mean 
any officer or mam who, in relation to any other officer or man, is by that Act, or by regulations or 
by custom of the service, authorized to give a lawful command to that other officer or man. 
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103 .16—DISOBEDIENCE OF LAWFUL COMMAND—(Cont’d) 


(B) A service tribunal should be satisfied, before conviction, that the accused knew that the person, 
with respect to whom the offence prescribed in this section was committed, was a superior officer. 
If the superior did not wear the insignia of his rank, and was not personally known to the accused, 
evidence would be necessary to show that the accused was otherwise aware that he was his 
superior officer. 


(C) Where the accused is charged with an offence against a superior officer who is of the same rank, 
evidence must be adduced to show that the latter is his superior om some other grounds, for 
example, by reason of the appointment which the superior officer holds. 


(D) Deleted. 


fj 
(E) To establish an offence under this section, it is necessary to prove actual non-compliance with a ( 
command. A person who merely says “I will not do it” is not necessarily disobeying a command 
although he may be liable under section 118 aS 103.60—“Conduct to the Prejudice of Good 
Order and Discipline’). 


(F) Am omission arising from misapprehension or forgetfulness is not an offence under this section, nor 
is failure to obey a command where obedience would be physically impossible. 


(G) A command, in order to be lawful, must be one relating to military duty. Thus a command given ¢ 
by an officer to a man to perform some domestic office not relating to EN duty is not a }0° May : 
command within the meaning of this section. 


(H) To establish an offence under this section, it is not mecessary to prove that the command was 
given personally by the superior officer. It is sufficient to show that it was given on behalf of a 
superior officer by someone whom the accused might reasonably suppose to have been duly 
authorized to notify him of the command. 


(I) A civilian cannot give “a lawful command” to members of the service but it may well be the 
duty of an officer or man to do the act indicated, apart from any order, and if he does not do so, 
he may be liable under section 118 (article 103.60—“Conduct to the Prejudice of Good Order 
and Discipline’). 


(J) Religious beliefs or other scruples, even though held in good faith, are no excuse for disobedience 
of orders. 


(K) The command must be a lawful one; for example, an officer or man is justified in refusing to sign 
a receipt for his pay if he considers it to be incorrect, even if ordered to sign it. 


(M) 


103 .17—STRIKING OR OFFERING VIOLENCE TO A SUPERIOR OFFICER 
(1) Section seventy-five of The National Defence Act provides: P 


“75. Every person who strikes or attempts to strike, or draws or lifts up a weapon 
against, or uses, attempts to use, or offers violence against a superior officer, is 
guilty of an offence and on conviction is liable to imprisonment for life or to less 
punishment.” 


(2) The statement of the offence in a charge under section seventy-five should be in one 
of the following forms: 


Struck 
Attempted a superior officer 
to strike 
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103.17—STRIKING OR OFFERING VIOLENCE TO A SUPERIOR OFFICER 
—(Cont’d) 


Drew 
Lifted a weapon against a superior officer 


up 


Used 

Attempted 
to use 

Offered 


violence against a superior officer 


(3) No charge under section seventy-five shall be valid if the person alleged to be a 
superior officer is a person below the rank of corporal or the equivalent relative rank, unless 
that person held the appointment of lance-corporal or lance-bombardier. 


(M) 


NOTES 


(A) The expression “superior officer” is defined in section 2(11) of The National Defence Act to mean 
any officer or man who, in relation to any other officer or man, is by that Act, or by regulation or 
by custom of the service, authorized to give a lawful command to that other officer or man. 


(B) A service tribunal should be satisfied, before conviction, that the accused knew that the person, 
with respect to whom an offence prescribed in this section was committed, was a superior officer. 
If the superior did not wear the insignia of his rank, and was not personally known to the accused, 
evidence would be necessary to show that the accused was otherwise aware that he was his superior 
officer. 


(C) Where the accused is charged with an offence against a superior officer who is of the same rank, 
evidence must be adduced to show that the latter is his superior on some other ground, for example, 
by reason of the appointment which the superior officer holds. 


(D) Deleted. 


(E) See section 120 (article 103.62—“Conviction of Rela'ed or Less Serious Offence”) under which a 
person charged with any one of the offences prescribed in this section may be found guilty of any 
other offence prescribed in this section. 


(F) In order to constitute an offence of attempting to strike, or of attempting to use violence, the 
following elements must be present: 

(i) An intent to commit the offence. 

(ii) An act towards the commission of the offence. An intent alone is not sufficient if nothing is 
done to carry it into effect. A distinction must, however, be drawn between an act toward 
the commission of am offence and an act which is mere preparation. It may be difficult to 
draw a clear line of distinction, but, in general, preparation consists in devising or arranging 
the means for the commission of an offence while, on the other hamd, an act or omission 
sufficient to support a charge of attempting must involve a direct step toward the commission 
of the offence after the preparations have been made. ior example, a person, having an 
intent to strike a superior officer, might go some distance away and pick up a stick. The 
procurement of the stick would merely be a stage in his preparations and not such an act as 
to justify a charge of attempting to strike. An example of am act justifymg a charge of 
attempting to strike would be the picking up of a stick in the vicinity of the superior officer 
concerned in such circumstances as to indicate that the act of picking up was the first of an 
intended, continuous series of movements which, if continued, would have resulted in an 
actual offence of striking. 
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103.17—STRIKING OR OFFERING VIOLENCE TO A SUPERIOR OFFICER 
—(Cont’d) 


(iii) Non-completion of the offence. If the actual offence is committed, the alleged offender 
cannot be convicted of attempting to commit that offence, In view of the provisions of section 
120 mentioned in Note (E) above, an alternative charge would not be necessary to convict a 
person of attempting, if he had originally been charged with one of the other offences pre- 
scribed in this section. 

(G) The words “offers violence” include any defiant gesture or act which, if completed, would end in 
violence, but they do not extend to an imsulting or impertinent gesture or act from which violence 
could not result. For example, a man throwing down arms on parade, but in such a direction 
that they could not strike a superior officer, could not be deemed to have offered violence within 
the meaning of this section. On the other hand, the throwing of arms at or the pointing of a 
loaded fire-arm at a superior would amount to offering violence. Conduct not amounting to offering 
violence, but which is insubordinate in nature, would properly be charged under section 118 
(article 103.60—“Conduct to the prejudice of Good Order and Discipline”) or might amount to 
“behaving with contempt” under section 76 (article 103.18—“Insubordinate Behaviour”). 


(H) If violence is used in self-defence and it is shown that it was necessary, or at the moment the 
accused had reason to believe that it was necessary for his actual protection from injury and that 
he used no more violence than was reasonably necessary for that purpose, he is legally justified 
in using it, and commits no offence. 


(I) Unless it is established that violence is meeded for self-defence, provocation is not a ground of 
acquittal but tends merely to mitigate the punishment. Evidence of provocation, if tendered, must 
be admitted. 


(M) 


103 .18—INSUBORDINATE BEHAVIOUR 
(1) Section seventy-six of The National Defence Act provides: 


“76. Every person who uses threatening or insulting language to or behaves with 
contempt toward a superior officer is guilty of an offence and on conviction is 
liable to dismissal with disgrace from His Majesty’s service or to less punishment.” 
(2) The statement of the offence in a charge under section seventy-six should be in the 
following form: 


sed threatening language to 
Used insulting language to a superior officer 
Behaved with contempt toward 


(3) No charge under section seventy-six shall be valid if the person alleged to be a 
superior officer is a person below the rank of corporal or the equivalent relative rank, 
unless that person held the appointment of lance-corporal or lance-bombardier. 
(M) 
NOTES 
(A) The expression “superior officer” is defined in section 2(Il) of The National Defence Act to mean 
any officer or man who, in relation to any other officer or man, is by that Act, or by regulations 
or by custom of the service, authorized to give a lawful command to that other officer or man. 
(B) A service tribunal should be satisfied, before conviction, that the accused knew that the person, 
with respect to whom an offence prescribed in this section was committed, was a superior officer. 


If the superior did not wear the insignia of his rank, and was not personally known to the accused, 
evidence would be necessary to show that the accused was otherwise aware that he was his 


superior officer. 
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103. 18—INSUBORDINATE BEHAVIOUR—(Cont’d) 


(C) Where the accused is charged with am offence against a superior officer who is of the same rank, 
evidence must be adduced to show that the latter is his superior on some other ground, for 
example, by reason of the appointment which the superior officer holds. 


(D) Deleted. 
(E) Where a charge is for using threatening or insulting language, the particulars must state the 
expressions or their substance and the superior officer to whom they were addressed. 


(F) In the case of threatening or insulting words, they must have been expressed to a superior 
officer and with an insubordinate intent, that is to say, they must be, either in themselves, or 
in the mamner or circumstances in which they were spoken, insulting or disrespectful. 


(G) In the case of contemptuous behaviour, the act or omission complained of must have been 
within the sight of the superior officer in question. — : 
ae ee deh CF) GG) 
(H) Insubordinate language or conduct not falling within Notes (&) or (#) may only be charged 
under section 118 (article 103.60—“Conduct to the Prejudice of Good Order and Discipline’). 


(I) Mere abusive or violent language used by or contemptuous behaviour on the part of a drunken 
person should not be charged under this section, As a general rule, the interests of discipline 
would be served by laying a charge under section 88 (article 103 .30—“Drunkenness”) or section 118 
(article 103.60—“Conduct to the Prejudice of Good Order and Discipline”). 


(M) 


103 .19—QUARRELS AND DISTURBANCES 
(1) Section seventy-seven of The National Defence Act provides: 


“77. Kivery person who quarrels or fights with any other person who is subject 
to the Code of Service Discipline, or who uses provoking speeches or gestures 
toward a person so subject tending to cause a quarrel or disturbance, is guilty of 
an offence and on conviction is liable to imprisonment for less than two years or 
to less punishment.” 


(2) The statement of the offence in a charge under section seventy-seven should be in 
one of the following forms: 


Quarrelled) with a person subject to the 
Fought Code of Service Discipline 


Oe eae ( toward a person subject to the Code \ (quarrel 
Used provoking eee of Service Discipline, tending to disturb- 
ei cause a ance 


(M) 


NOTES 


(A) The offences in this section are prescribed so that those in authority will have a suitable means 
of suppressing quarrels or disturbances in circumstances in which they might have serious conse- 
quences. For example, a fight in a ship, in an aircraft, or in a place where explosive substances or 
valuable and delicate apparatus is situated, might produce extremely serious results. Charges 
should not be laid indiscriminately under this section for mere isolated squabbles. 


(M) ° 
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103 .20—DISORDERS 
(1) Section seventy-eight of The National Defence Act provides: 
“78, Every person who 


(a) being concerned in a quarrel, fray or disorder, refuses to obey an officer, 
though of inferior rank, who orders him into arrest, or strikes or uses or 
offers violence to any such officer; 


(b) strikes or uses or offers violence to any other person in whose custody he 
is placed, whether or not such other person is his superior officer and 
whether or not such other person is subject to the Code of Service 
Discipline; 

(c) resists an escort whose duty it is to apprehend him or to have him in 
charge; or 


(d) breaks out of barracks, station, camp, quarters or ship, 
is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 


(2) The statement of the offence in a charge under section seventy-eight should be in one 


of the following forms: 


(a) 
refused to obey 

quarrel, struck an officer who 
Being concerned in a 4 fray, used violence to ordered him into 

disorder, | offered violence arrest 

to 

(0) 
Struck 


Used violence to a person in whose custody he was placed 
Offered violence to 


(c) 
apprehend him ) 
Resisted an escort whose duty it was to  havehimin | 
charge | 


(d) barracks 
station 
Broke out of 4 camp 
quarters 
ship 


(M) 
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(A) 


(B) 


(C) 


(D) 


(M) 
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(1) 


.20—DISORDERS— (Cont'd) 
NOTES 


The words “offers violence” in paragraphs (a) and (b) include any defiant gesture or act that, 
if completed, would end im violence but do not extend to an insulting or impertinent gesture 
or act from which violence could not result. 

A charge might be laid under paragraph (b) of assaulting a civilian policeman if the person com- 
mitting the assault has lawfully been placed in the custody of the policeman. 

The offence of resisting, prescribed in paragraph (c), may be committed even if the resistance is 
passive. A man lying down and refusing to move, if physically able to move, “resists”. Threats 
or a threatening attitude which in fact impede his arrest may amount to resisting an escort. The 
particulars of the charge should specify the nature of the resistance. 


The offence of breaking out under paragraph (d) consists of quitting barracks, etc., at a time 
when the accused had no right to do so, either because he was on duty or under punishment, or 
because of some regulation, order or instruction; and it is immaterial whether the offence was 
accompanied by violence, stratagem, disguise or simply by walking past a sentry. Where the 
accused has remained absent for some time after breaking out of barracks, he should normally 
be charged only with desertion or absence without leave. The mode in which the act was effected 
will, however, assist the CO in determining whether to deal with it as an offence under this section, 
or to treat it as amounting to desertion or absence without leave. The particulars of the charge 
must show that the absence was without permission, or otherwise unlawful. A charge of breaking 
out of quarters, etc., may be laid in a case of a person quartered in one part of a barrack who 
improperly leaves that part for another part where he had no right to be. 


.21—DESERTION ' 
Section seventy-nine of The National Defence Act provides: 


“79, (1) Every person who deserts or attempts to desert is guilty of an offence and 
on conviction, if he committed the offence on active service or under orders for 
active service, is liable to imprisonment for life or to less punishment, and in any | 
other case is liable to imprisonment for a term not exceeding five years or to less 
punishment. 


(2) A person deserts who 


(a) being on or having been warned for active service or other important 
service, is absent without authority with the intention of avoiding 
that service; 


(b) having been warned that his vessel is under sailing orders, is absent 
without authority, with the intention of missing that vessel; 


(c) absents himself without authority from his unit or formation or from 
the place where his duty requires him to be, with the intention of not 
returning to that unit, formation or place; 


(d) is absent without authority from his unit or formation or from the 
place where his duty requires him to be and at any time during such 
absence forms the intention of not returning to that unit, formation 
or place; or 

(e) while absent with authority from his unit or formation or the place 


where his duty requires him to be, with the intention of not return- 
ing to that unit, formation or place, does any act, or omits to do 
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103 .21—DESERTION— (Cont'd) 


anything, the natural and probable consequence of which act or 
omission is to preclude his return to that unit, formation or place at 
the time required. 


(3) A person who has been absent without authority for a continuous period 
of six months or more shall, unless the contrary is proved, be presumed to have 
had the intention of not returning to his unit or formation or the place where his 
duty requires him to be.” 


(2) The statement of the offence in a charge under section seventy-nine should be in one 
of the following forms: 


When on active service, ) deserted 
When under orders for$ attempted to 
active service, J desert 
Deserted 
Attempted to desert 
(M) 
NOTES 


(A) It is an essential ingredient of the offence of desertion that the accused have had a wrongful 
intent. The question as to whether an accused intended not to return, or did any act which 
showed that he had an intention of not returning, is in each case a question of fact to be decided 
by the service tribunal upon the evidence submitted in the course of the trial. Prolonged absence 
which the accused fails to explain may be taken into account by the service tribunal as one of the 
factors relevant to the issue of whether he itnended not to return. Where, however, the absence 
has lasted for six months or more, section 79(3) of The National Defence Act applies. Evidence 
relating to the following questions may assist the court in determining whether the accused intended 
to return: 

(i) Did the accused make any remarks indicating that he did not intend to return? 

(ii) Were the circumstances in which the accused was living during his absence inconsistent with 
an intention of returning? 

(iii) Did the accused change his name during his absence? 

(iv) Was the state of the accused’s kit inconsistent with an intention of returning? 


(B) In order to establish an offence of attempting to desert, the following three elements must be 
proven: 

(i) An intent to commit the offence of desertion. 

(ii) An act or omission towards the commission of the offence of desertion. An intent to desert 
is not sufficient alone if nothing is done to carry it into effect. A distinction must, however, 
be drawn between acts or omissions toward the commission of an offence of desertion and 
those which are mere preparations. It is not possible to draw a clear line of distinction but, 
in general, preparation consists in devising or arranging the means for the commission of an 
offence while an act or omission sufficient to support a charge of attempting to desert must 
involve a direct movement towards the commission of the offence after the preparations have 
been made. For example, a person, having an intent to desert, might pack his kit. That fact 
would merely be a stage in his preparations and not such an act as to justify a charge of 
attempting to desert. An example of an act justifying a charge of attempting to desert would 
be the scaling of a fence surrounding the camp after preparations indicating an intent to desert. 

(iii) Non-completion of the offence. If the actual offence of desertion is proven to have been 
committed, the alleged offender cannot be convicted of attempting to commit the offence. In 
view of section 120 (article 103.62—“Conviction of Related or Less Serious Offences”), how- 
ever, alternative charges of deserting and of attempting to desert should not be laid. 
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103 .21—DESERTION— (Cont’d) 


(C) The offence of desertion is committed even though the accused person may have left his place 
of duty with the intention of joining another unit. It is not necessary to prove that he intended 
to leave His Majesty’s service. 

(D) The expression “without authority” in this section signifies that the accused was absent with 
neither the approval of a competent superior nor the sanction of law, practice or custom. 

(E) See section 120 (article 103.62—“Conviction of Related or Less Serious Offences”) under which 
a person charged with desertion may be found guilty of attempting to desert, or of being absent 
without leave, and a person charged with attempting to desert may be found guilty of being 
absent without leave. 

(F) The expression “active service” refers to the situation that exists when the Governor in Council 
exercises its powers under section 32 of The National Defence Act to place the forces, or any part 
thereof or any officer or man thereof, on active service. (See article 101.04—“Judicial Natice”.) 


(M) 


103 ..22—CONNIVANCE AT DESERTION 
(1) Section eighty of The National Defence Act provides: 
“80. Every person who 


(a) being aware of the desertion or intended desertion of a person from any 
of His Majesty’s Forces, does not without reasonable excuse inform his 
superior officer forthwith; or 


(b) fails to take any steps in his power to cause the apprehension of a person 
known by him to be a deserter, 
is guilty of an offence and on conviction is liable to imprisonment for less than two 
years or to less punishment.” 
(2) The statement of the offence in a charge under section eighty should be in one of 
the following forms: 


(a) 
desertion of a person from His Majesty’s Forces, did 
Being aware of the 4 intended not without reasonable excuse inform his 
desertion superior officer forthwith 


(b) Failed to take steps in his power to cause the apprehension of a person known 
to him to be a deserter 


(M) 


NOTES 
(A) The time at which the accused person became aware of the desertion or intended desertion, and, 
if he gave notice to his superior officer, the time at which he gave notice, are material and should 
be specified in the particulars of the charge. 
(B) If a charge is laid under paragraph (b), a statement must be made in the particulars of the charge 
as to the steps which were within the power of the accused person to take in order to cause 
the deserter to be apprehended. 


[M) 
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103 .23—ABSENCE WITHOUT LEAVE 
(1) Section eighty-one of The National Defence Act provides: 


“81. (1) Every person who absents himself without leave is guilty of an offence 
and on conviction is liable to imprisonment for less than two years or to less 
punishment. 


(2) A person absents himself without leave who 


(a) without authority leaves his unit or formation or the place where his 
duty requires him to be; 


(b) without authority is absent from his unit or formation or the place 
where his duty requires him to be; or 


(c) having been authorized to be absent from his unit or formation or 
the place where his duty required him to be, fails to return to that 
unit, formation or place at the expiration of the period for which 
his absence was authorized.” 


(2) The statement of the offence in a charge under section eighty-one should be in the 
following form: 


Absented himself without leave 
(M) 


NOTES 


(A) An officer or man charged with desertion or attempted desertion may, under section 120 (article 
103.62—“Conviction of Related or Less Serious Offences”), be found guilty of absence without 
feave; but if charged only with absence without leave he cannot be convicted of desertion or 
attempted desertion. 


(B) The particulars should state the date that the absence began and the date that it ended. If 
significant, for the purpose of proving a day’s absence, the hour of departure and return must also 
be stated in the particulars. 


(C) Involuntary absence due, for example, to illness or arrest by the civil power is not an offence under 
this section; but inability to return owing to drunkenness is no excuse, although it may be an 
offence under section 88 (article 103.30—“Drunkenness”). Where the absence was originally 
voluntary and subsequently became involuntary, the length of the absence without leave must be 
reckoned in such a way as to exclude the period of involuntary absence. Absence originally involun- 
tary.may become an offence of absence without leave if the person charged failed to return to 
duty at the earliest: practicable moment. 

(D) In cases where a person on leave has lost his return ticket or has not sufficient funds to purchase a 
ticket and, in consequence, is unable to rejoin his unit before the expiration of his leave, the delay 
in rejoining may be dealt with as absence without leave, notwithstanding that the person in question 
may have reported to local military or police authorities. 


(E) If an officer or man is told that orders as to reporting will be sent to him at home, it is his duty 
to ask for orders should none reach him within a reasonable time. Otherwise he may be treated 
as absent without leave after the date that any honest and reasonable person would have recognized 
that such orders should normally have arrived. 


(F) Where a person is charged with absenting himself from a particular parade, that parade should be 
specified in the particulars of the charge so that the accused may be able to show, if he can, that 
he was by order or custom, or for any other reason, unable to attend that parade. The prosecutor 
must prove that the accused knew or should have known of the time and place appointed by the 
commanding officer, but the place for the parade need not have been specifically mentioned if it 
can be proved that it was well understood and known to the accused. Such a charge should 
seldom be preferred unless orders stating both the time and place of parade can be produced. 
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103 ..23—ABSENCE WITHOUT LEAVE—(Cont’d) 


(G) Ignorance of an order of which he ought to be aware, although it may mitigate the punishment, 
does not excuse the accused; but misapprehension reasonably arising from want of clarity in the 
order, may be a ground of excuse. 


(H) The expression “without authority” in this section signifies that the accused was absent with 
neither the approval of a competent superior nor the sanction of law, practice, or custom. 


(M) 


103 .24—FALSE STATEMENT IN RESPECT OF LEAVE 
(1) Section eighty-two of The National Defence Act provides: 


“82. Every person who knowingly makes a false statement in respect of pro- 
longation of leave of absence is guilty of an offence and on conviction is liable 
to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section eighty-two should be in the 
following form: 


Knowingly made a false statement in respect of prolongation of leave of absence 
(M) 


NOTES 


(A) This section applies only to a false statement made in order to obtain extension of leave; for 
example, a false statement to the effect that a close relative is seriously ill and, therefore, additional 
leave is required. It does not relate to false excuses for over-staying leave. 


(M) 


103 .25—SCANDALOUS CONDUCT BY OFFICERS 
(1) Section eighty-three of The National Defence Act provides: 


‘83. Every officer who behaves in a scandalous manner unbecoming an officer 
is guilty of an offence and on conviction shall suffer dismissal with disgrace from. 
His Majesty’s service or dismissal from His Majesty’s service.” 


(2) The statement of the offence in a charge under section eighty-three should be in the 
following form: 


Behaved in a scandalous manner unbecoming an officer 
(M) 


NOTES 


(A) It is to be noted that this offence relates only to officers and that the service tribunal may only 
impose one or the other of two alternative punishments on conviction. An alternative charge 
might be laid under section 118 (article 103.60—“Conduct to the Prejudice of Good Order and 
Discipline’). — 

(B) Scandalous conduct may be either military or social; but a charge based upon social misconduct 
should not be preferred under this section unless it is so grave as to warrant dismissal with dis- 
grace or dismissal from His Majesty’s service. Social misconduct which is not so grave as to 
reflect discredit upon the service should not be made the subject of a charge, but may well justify 
reproof or advice by a superior officer. 


(M) 
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103 .26—CRUEL OR DISGRACEFUL CONDUCT 
(1) Section eighty-four of The National Defence Act provides: 


“84. Every person who behaves in a cruel or disgraceful manner is guilty of an 
offence and on conviction is liable to imprisonment for a term not exceeding 
five years or to less punishment.” 


(2) The statement of the offence in a charge under section eighty-four should be in the 
following form: 


Behaved in a cruel manner 
disgraceful 


(M) c 


NOTES 


(A) Offences involving indecency or unnatural conduct might be charged under this section but, as a 
general rule, should be charged under section 119 (article 103.61—“Offences Triable by Ordinary 
Law”); that is to say, the service offence should be the offence prescribed in the Criminal Code. 


(M) 


103 .27—TRAITOROUS UTTERANCES 
(1) Section eighty-five of The National Defence Act provides: 


“85. Every person who uses traitorous or disloyal words regarding His Majesty is 
euilty of an offence and on conviction is liable to imprisonment for a term not 
exceeding seven years or to less punishment.” 
(2) The statement of the offence in a charge under section eighty-five should be in the 
following form: 
traitorous 


Used distal words regarding His Majesty 


(M) 
NOTES 


(A) The words alleged to have been used may be either spoken, written, or printed. 


(B) The words used, or their substance, must be set out in the particulars of the charge. 


(M) 


103.28—ABUSE OF INFERIORS ¢ 
(1) Section eighty-six of The National Defence Act provides: 


“6, Every person who strikes or otherwise ill-treats any person who by reason of 
rank or appointment is subordinate to him is guilty of an offence and on conviction 
is liable to imprisonment for less than two years or to less punishment.” 
(2) The statement of the offence in a charge under section eighty-six should be in the 
following form: 
cies a person who (rank 


Ill-treated by reason of appointment) Was subordinate v0 i 


(M) 
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103 .28—ABUSE OF INFERIORS— (Cont’d) 
NOTES 


(A) Striking a sentinel may be a more serious offence under Section 66 (article 103.08—“Offences 
Related to Security”). 


(M) 


103 .29—FALSE ACCUSATIONS OR STATEMENTS 
(1) Section eighty-seven of The National Defence Act provides: 
“87, Every person who 


(a) makes a false accusation against an officer or man, knowing such 
accusation to be false; or 

(6) when seeking redress under section thirty, knowingly makes a false 
statement affecting the character of an officer or man or knowingly, in 
respect of the redress so sought, suppresses any material fact, 


is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 
(2) The statement of the offence in a charge under section eighty-seven should be in one 
of the following forms: 


(a) 
Misdd aifalae wlécnmattonvagutnist a officer, } knowing such accusation 


a man, to be false 


(6) 

made a false statement affecting 
an officer | 
a man 
in respect of the redress so 
sought, suppressed a material 
fact 


the character of { 
When seeking redress under section thirty of 
The National Defence Act, knowingly 


(M) 
NOTES 
(A) A mere untrue statement, not involving an accusation, (e.g. a statement as to the age of a 


person), is not within the meaning of paragraph (a). 


(B) The word “knowingly” in paragraph (b) has the effect of requiring the prosecutor to adduce 
evidence of knowledge. If the false statement is established, however, the service tribunal may 
infer knowledge from the circumstances. 


(M) 


103 .30—DRUNKENNESS 
(1) Section eighty-eight of The National Defence Act provides: 


“88. Drunkenness, whether on duty or not on duty, is an offence and every 
person convicted thereof is liable to imprisonment for less than two years or to less 
punishment, except that, where the offence is committed by a man who is neither 
on active service nor on duty, no punishment of imprisonment, and no punishment 
of detention for a term in excess of ninety days, shall be imposed.” 
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.30—DRUNKENNESS— (Cont'd) 


(2) The statement of the offence in a charge under section eighty-eight should be in the 
following form; 


(M) 


(A) 


(B) 


(C) 


(D) 
(EH) 


(M) 


103 


Drunkenness 
Drunkenness on duty 
Drunkenness on active service 


NOTES 


The fact that the accused person was on duty at the time aggravates the offence of drunkenness; 
but, in general, when a person is unexpectedly called on to perform some duty for which he has 
not been warned and is found to be unfit for duty by reason of excessive indulgence in an 
alcoholic beverage, he should be dealt with as for drunkenness not on duty. 


It is not necessary for the prosecutor to prove that the accused, through liquor, was in any 
extreme condition nor is the accused entitled to an acquittal by showing that on the occasion in 
question he could, or actually did, do some duty without manifest failure. In short, if the service 
tribunal, upon considering all of the evidence, comes to the conclusion that he was through the 
intoxicating effect of liquor unfit to be entrusted with his duty he may be found guilty on a charge 
under this section. 

In a case of this nature, should there be any doubt as to the reason for the accused’s condition, 
it is desirable that the opinion of a medical officer be obtained at once in order that he may be 
able to testify as to whether the condition of the accused is attributable to illness or to the 
consumption of liquor. Any such evidence should not be based upon the administration of a test 
as to drunkenness but merely upon the medical officer’s opinion concerning the physical condition 
of the accused. 

Any witnesses testifying that an accused person was drunk must state the reasons for their opinion. 
Intoxication produced by the use of opium or a similar drug should not be charged under this 
section but under section 118 (article 103.60—“Conduct to the Prejudice of Good Order and 
Discipline”). 


.31—MALINGERING OR MAIMING 


(1) Section eighty-nine of The National Defence Act provides: 


“89, Every person who 
(a) malingers or feigns or produces disease or infirmity; 


(b) aggravates, or delays the cure of, disease or infirmity by misconduct or 
wilful disobedience of orders; or 


(c) wilfully maims or injures himself or any other person who is a member of 
any of His Majesty’s Forces or of any forces co-operating therewith, 
whether at the instance of that person or not, with intent thereby to render 
himself or that other person unfit for service, or causes himself to be 
maimed or injured by any person with intent thereby to render himself 
unfit for service, 


is guilty of an offence and on conviction, if he commits the offence on active service 
or when under orders for active service, or in respect of a person on active service 
or under orders for active service, is liable to imprisonment for life or to less 
punishment, and in any other case, is liable to imprisonment for a term not 
exceeding five years or to less punishment.” 


C 


« 
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103 .31—MALINGERING OR MAIMING—(Cont’d) 


(2) The statement of the offence in a charge under section eighty-nine should be in one 
of the following forms: 


(a) 


When on active service, 
When under orders for : 
i ; produced disease 
active service, . é : 
feigned infirmity 


malingered 


Malingered 
Feigned disease 
Produced infirmity | 


In respect of a person 


on active service, ‘ 
disease 
In respect of a person produced  . 1 
infirmity 
under orders for 
active service, 


(misconduct | 


When on active service, aggravated ; : ; 
disease wilful dis: 

When under orders for delayed the ‘ ; b . 
infirmity obedience 


active service, cure of of orders} 
r 


Aggravated aces misconduct 

Delayed the ‘ : \ by 4 wilful disobedience 
infirmity 

cure of of orders 


person on 
active service, aggravated See misconduct . 
In respect of a delayed the ; ; by 4 wilful disobedience 
infirmity 
person under cure of of orders 


orders for 
active service, 


respect of a 


(c) 


wilfully oamed \ himself, with intent thereby to 


When under orders for injured render himself unfit for service 
active service, wilfully 


When on active service, 
Wilfully 
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103.31—MALINGERING OR MAIMING—(Cont’d) 


When on active service, 
by another person, 


wilfully _ anc 
When under orders for + caused himself to be seen with intent thereby 
injured to render himself un- 


active service, wilfully Pitre aomnne 


Wilfully 
When on active Ge Majesty’s | 
service, wilfully Forces, with intent 
When under : another person | forces to render 
maimed . 
orders for ' : \ who was amem- 4 co-operating that other 
active service, initrd ber of with His person unfit 
wilfully Majesty’s for service 
Wilfully Forces 
on active His Majesty’s with intent 
service | and Forces, thereby 
eed aie rnoihertper: under who |forces to render 
Wilfully : : \ P orders + wasa4 co-operating that other 
injured son who was : : 
for. mem- | with His person 
active | ber of | Majesty’s unfit for 
service Forces service 


(M) 
NOTES 


(A) A charge of malingering should be laid only where the accused has pretended illness or infirmity 
in order to escape duty. 

(B) A charge of feigning disease or infirmity should be laid only where the accused exhibits appearances 
resembling genuine symptoms which, to his knowledge, are not due to such disease or infirmity, but 
have been induced artificially for purposes of deceit, for example, simulating fits or mental disease. 

(C) The words “wilful” in paragraph (b) and “wilfully” in paragraph (c) signify that the alleged 
offender knew what he was doing, intended to do what he did, and was not acting under compulsion. 

(D) The particulars of a charge under this section should show in what way an accused person has 
malingered or what disease or infirmity he has feigned or produced, or what particular injury has 
been inflicted, or of what misconduct or wilful disobedience he has been guilty. 

(E) The word “injures” relates to a temporary condition whereas the word “maims” relates to a 
permanent impairment. 

(F) The expression “active service” refers to the situation that exists when the Governor in Council 


exercises its powers under section 32 of The National Defence Act to place the forces, or any part 
thereof or any officer or man thereof, on active service. (See article 101.04—“Judicial Notice”’.) 


(M) 


103 .32—ILL-TREATMENT OF PERSON IN CUSTODY 


(1) Section ninety of The National Defence Act provides: 


“90, Every person who unnecessarily detains any other person in arrest or 
confinement without bringing him to trial, or fails to bring that other person’s case 
before the proper authority for investigation, is guilty of an offence and on con- 
viction is liable to imprisonment for less than two years or to less punishment.” 


iC 
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103 .32—ILL-TREATMENT OF PERSON IN CUSTODY—(Cont’d) 


(2) The statement of the offence in a charge under section ninety should be in one of the 
following forms: 


arrest Han tanrine? 
Unnecessarily detained another person inJ confine- MASA OTe nS 
oy dey him to trial 


(M) 
NOTES 


(A) The prosecutor must prove the facts which will either show or enable the service tribunal] to. infer 
that the accused could have brought the person in arrest or confinement to trial or brought his 
case before the proper authority for investigation. 


(M) 


103 .33—NEGLIGENT OR WILFUL INTERFERENCE WITH LAWFUL CUSTODY 
(1) Section ninety-one of The National Defence Act provides: 
“91. Every person who 


(a) without authority sets free or authorizes or otherwise facilitates the setting 
free of any person in custody; 


(b) negligently or wilfully allows to escape any person who is committed to 
his charge, or whom it is his duty to guard or keep in custody; or 
(c) assists any person in escaping or in attempting to escape from custody, 
is guilty of an offence and on conviction, if he acted wilfully, is liable to imprison- 
ment for a term not exceeding seven years or to less punishment, and in any other 
case is liable to imprisonment for less than two years or to less punishment.” 
(2) The statement of the offence in a charge under section ninety-one should be in one 
of the following forms: 


(a) 
set free 
Wilfully, without authorized the 
authority setting free of a person in custody 


Without authority facilitated the 
setting free of 


(0) 
who was committed 
to his charge 
Reet \ allowed to escape a person ‘te Re ea: 
keep in 
custody 
(c) 
Wilfully escape 
ee a person to attempt to ¢ from custody 
Assisted | escape 


(M) 
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103.33—NEGLIGENT OR WILFUL INTERFERENCE WITH LAWFUL CUSTODY 
—(Cont’d) 


NOTES 


(A) The expression “without authority” in paragraph (a) signifies that the accused did or omitted to 
do something without the approval of a competent superior or without the sanction of law, practice, 
or custom. If proof is given that the person in. custody was set free, the onus is on the accused 
to show his authority. The service tribunal may use its military knowledge with respect to 
whether the authority alleged was or was not sufficient. 


(B) The word “negligently” in paragraph (b) signifies that the accused either did something or omitted 
to do something in a manner which would not have been adopted by a reasonable and prudent 
man under the circumstances. It involves a breach of a duty to take reasonable care. 


(C) The word “wilfully” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(D) In order properly to found a charge under paragraph (c) of assisting a person in attempting to 
escape, it must be proven that the person assisted actually was “attempting”. To that end, the 
following elements must be established: 

(i) The person assisted had an intent to escape. , 

(ii) An act or omission by the person assisted towards the commission of the offence of escaping. 
An intent alone is not sufficient if nothing is done to carry it into effect. A distinction must, 
however, be drawn between acts or omissions toward the commission of the offence and those 
which are mere preparations. It is not possible to draw a clear line of distinction but, in general, 
preparation consists of devising or arranging the means for the commission of an offence while, 
on the other hand, an act or omission sufficient to support a charge of attempting must involve 
a direct movement towards the commission of the offence after the preparations have been 
made. For example, a person having an intent to escape might arrange a hiding place in 
advance. That arrangement would merely be a stage in his preparations and not such an act 
as to justify a charge of attempting. An example of an act justifying a charge of attempting 
to escape would be found where he tried to elude his escort. 

(iii) Non-completion of the offence of escaping. If the person assisted actually escaped, the 
person alleged to have assisted him cannot be convicted of assisting in an attempt to escape. 
If, before a charge of assisting is proceeded with, there is any doubt as to whether or not the 
person assisted actually escaped, it is advisable to lay alternative charges under paragraph (c), 


namely, of assisting a person to escape or, In the alternative, of assisting a person in attempting 
to escape. 


(M) 


103.34—-ESCAPE FROM CUSTODY 
(1) Section ninety-two of The National Defence Act provides: 


“99. Every person who, being in arrest or confinement or in prison or otherwise 
in lawful custody, escapes, or attempts to escape, 1s guilty of an offence and on 
conviction is liable to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section ninety-two should be in the 
following form: 


arrest, 

confinement, escaped 
Being in prison, attempted 

lawful to escape 

( custody 


(M) 
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103 .34—-ESCAPE FROM CUSTODY— (Cont'd) 
NOTES 


' (A) An accused may be convicted under this section for escaping from any lawful custody, for example 
from a civilian who under section 202 has arrested him as a deserter. 


’ 


(B) An escape may be either with or without force or artifice and either with or without the consent of 
the custodian. 


(C) A person who escapes from custody and thus absents himself without leave may legally be charged 
and convicted of both offences; but, as a rule, it is preferable to charge only the absence without 
leave, alleging in the particulars, for purposes of increasing the gravity of the offence, that it was 
committed “when in custody”. 


(D) There are three essential elements of an attempt to escape: 

(i) An intent to escape. 

(ii) An act or omission towards the commission of the offence. An intent alone is not sufficient 
if nothing was done to carry it into effect. A distinction, must, however, be drawn between 
acts or omissions toward the commission of an offence and those which are mere preparation. 
It is not possible to draw a clear line of distinction but, in general, preparation consists in 
devising or arranging the means for the commission of an offence while, on the other hand, an 
act or omission sufficient to support a charge of attempting must involve a direct movement 
towards the commission of an offence after the preparations have been made. For example, a 
person having an intent to escape, might arrange a hiding place in advance. That arrange- 
ment would merely be a stage in his preparations and not such an act as to justify a charge 
of attempting. An example of an act justifying a charge of attempting to escape would be 
found where he tries to elude his escort. 

(iii) Non-completion of the offence. If the actual offence of escaping is committed the alleged 
offender cannot be convicted of attempting to escape. If, before a charge of attempting is 
proceeded with, there is any doubt as to whether the complete offence was or was not com- 
mitted, it is advisable to allege escape and attempting to escape in the alternative, both 
charges being laid under this section. 


(M) 


103 .35—OBSTRUCTION—SERVICE POLICE DUTIES 
(1) Section ninety-three of The National Defence Act provides: 
“93. Every person who 


(a) resists or wilfully obstructs an officer or man in the performance of any 
duty pertaining to the arrest, custody or confinement of a person subject 
to the Code of Service Discipline; or 


(b) when called upon, refuses or neglects to assist an officer or man in the 
performance of any such duty, 
is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 
(2) The statement of the offence in a charge under section ninety-three should be in one 
of the following forms: 


(a) 


Resisted ns oRRee in performing | arrest of a person subject 
Wilfully ° ne } a duty pertain-; custody to the Code of Ser- 
| obstructed ing to the confinement | vice Discipline 
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103 .35—-OBSTRUCTION—SERVICE POLICE DUTIES— (Cont'd) 


(0) 
hon in performing | arrest of a person 

refused to an Officer| a duty custody | subject to 
called : “od f he Code of 
_ neglected assist |a man pertaining confine- | the Code 0 

gg to the | ment Service Discipline 
(M) 
NOTES 


(A) The word “wilfully” in paragraph (a) signifies that the alleged offender knew what he was doing, 
intended to do what he did, and was not acting under compulsion. 


(M) 


103.36—OBSTRUCTION OF CIVIL POWER 
(1) Section ninety-four of The National Defence Act provides: 


“94. Every person who neglects or refuses to deliver over an officer or man to the 
civil power, pursuant to a warrant in that behalf, or to assist in the lawful 
apprehension of an officer or man accused of an offence punishable by a civil 
court is guilty of an offence and on conviction is liable to imprisonment for less 
than two years or to less punishment.” 


(2) The statement of the offence in a charge under section ninety-four should be in one 
of the following forms: 


Refused 


\ Neglected 
a man in that behalf 


to deliver over = se to the civil power, pursuant to a warrant 


eal to assist in the 4 on accused of an offence punishable by a civil 


Refused lawful appre- ) 5 man court 
hension of 


(M) 


NOTES 


(A) Before an officer or man delivers over a person to the civil power, he should require to see the 
warrant or other authority for the delivery over. 


(M) 


103.37—LOSING, STRANDING OR HAZARDING VESSELS 
(1) Section ninety-five of The National Defence Act provides: 


“95. Every person who wilfully or negligently or through other default loses, 
strands or hazards, or suffers to be lost, stranded or hazarded any of His Majesty’s 
Canadian Ships or other vessels of the Canadian Forces is guilty of an offence 
and on conviction is liable to dismissal with disgrace from His Majesty’s service 
or to less punishment.” 


KR (Army) 103.38 


103 .37—LOSING, STRANDING OR HAZARDING VESSELS—(Cont’d) 


(2) The statement of the offence in a charge under section ninety-five should be in one 
of the following forms: 


Wilfully lost His Majesty s Canadian 
: Ships 

Negligently stranded one of Pees niae th 

By default hazarded i 


Canadian Forces 


(His Majesty’s Canadian 


Me! suffered [lost Ships 
Negligently ae stranded one of fe ee 
By default hazarded SN 


Canadian Forces 


NOTES 


(A) The word “wilfully” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(B) The word “negligently” signifies that the accused either did something or omitted to do something 
in a manner which would not have been adopted by a reasonable and prudent man under the 
circumstances. It involves a breach of a duty to take reasonable care. 


((C) The word “hazards” means to endanger or put to the risk of loss or harm. 


(M) 


103 .38—OFFENCES IN RELATION TO CONVOYS 
(1) Section ninety-six of The National Defence Act provides: 


“96. Every officer who, while serving in one of His Majesty’s Canadian Ships 
involved in the convoying and protection of a vessel, 


(a) fails to defend a vessel or goods under convoy; 
(b) refuses to fight in the defence of a vessel in his convoy when it is attacked; 
or 


(c) cowardly abandons or exposes a vessel in his convoy to hazards, 


is guilty of an offence and on conviction is liable to suffer death or less punish- 
ment.” 


(2) The statement of the offence in a charge under section ninety-six should be in one 
of the following forms: 


(a) 


While serving in one of His Majesty’s Canadian 
ities f ‘ a vessel } 
Ships involved in the convoying and protec- ee a A under convoy 


tion of a vessel, failed to defend 
(b) 
While serving in one of His Majesty’s Canadian Ships involved in the convoying and 
protection of a vessel, refused to fight in the defence of a vessel in his convoy when 
it was attacked 
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103.33—OFFENCES IN RELATION TO CONVOYS— (Cont'd) 
(c) 
While serving in one of His Majesty’s Canadian 


Ships involved in the convoying and protec- 
tion of a vessel, cowardly 


{abandoned 


(exposed ene 


a vessel in his 
to hazards 


(M) 
NOTES 


(A) The word “convoying” relates to the escorting of an individual vessel or fleet of vessels. 
(B) The word “cowardly” signifies that the person accused acted in an ignoble manner from fear. § 


(M) 


103.39—WRONGFUL ACTS IN RELATION TO AIRCRAFT OR AIRCRAFT 
MATERIAL 


(1) Section ninety-seven of The National Defence Act provides: 
“97, Every person who 


(a) in the use of or in relation to any aircraft or aircraft material, wilfully 
or negligently or by neglect of or contrary to regulations, orders or 
instructions, does any act or omits to do anything, which act or omission 
causes or is likely to cause loss of life or bodily injury to any person; 


(b) wilfully or negligently or by neglect of or contrary to regulations, orders 
or instructions, does any act or omits to do anything, which act or 
omission results or is likely to result in damage to or destruction or loss 
of any of His Majesty’s aircraft or aircraft material, or of aircraft or 
aircraft material of any forces co-operating with His Majesty’s Forces; or 

(c) during a state of war wilfully or negligently causes the sequestration by 
or under the authority of a neutral state or the destruction in a neutral 
state of any of His Maijesty’s aircraft, or aircraft of any forces co- 
operating with His Majesty’s Forces, 

is guilty of an offence and on conviction, if he acted wilfully, is liable to imprison- 
ment for life‘or to less punishment, and in any other case is liable to imprison- 
ment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section ninety-seven should be in one 
of the following forms: 


(a) 
an air- wilfully | ( 
(In the use craft, negligently f did an act 
of air- omitted to 
In relation cralt . regulations ) do some- 
by neglect of : 
to mater- orders thing 
: contrary to : : 
ial, instructions 
ee loss of life 
etch eel \ ye weoibodileaniury 
omission }. we to some 
person 
cause 
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103 .39—WRONGFUL ACTS IN RELATION TO AIRCRAFT OR AIRCRAFT 


MATERIAL—(Cont’d) 
(0) 
Wilfully ace 
Negligently bernard resulted 
: : act was 
By neglect regulations Bards sees {86% saan} likely 
to do 
of . orders Be to result 
Contrary to instructions 8 
His Majesty’s aircraft 
His Majesty’s aircraft 
material 
damage to aircraft of a force 
destruction co-operating with His 
of Majesty’s Forces 
loss of aircraft material of a 
force co-operating 
with His Majesty’s 
Forces 
(c) 
; by a neutral 
; h 
During a state of war pettully Suen ; under the state of 
negligently sequestration 


authority of one of 


His Majesty’s aircraft 
the aircraft of a 
force co-operating 
with His Majesty’s 
Forces 


His Majesty’s aircraft ) 


During a , caused the destruction | the aircraft of a 
wilfully : ; 
state of Nei eonel in a neutral state of 4 force co-operating 
war oe a of one of with His Majesty’s 
Forces 
(M) 
NOTES 


(A) The word “wilfully” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(B) The word “negligently” signifies that the accused either did something or omitted to do something 
- in a manner which would not have been adopted by a reasonable and prudent man under the 
circumstances. It involves a breach of a duty to take reasonable care. 


(C) The word “sequestration” in paragraph (c) refers to a principle of international law whereby a 
neutral state may seize aircraft of a belligerent which come within its territorial limits. 


(M) 
57445—5 
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103 .40—INACCURATE CERTIFICATE 
(1) Section ninety-eight of The National Defence Act provides: 


“98. Every person who signs an inaccurate certificate in relation to an aircraft 

or aircraft material, unless he proves that he took reasonable steps to ensure that 

it was accurate, is guilty of an offence and on conviction is liable to imprisonment 

for less than two years or to less punishment.” 
(2) The statement of the offence in a charge under section ninety-eight should be in the 
following form: 


Signed an inaccurate(an aircraft 
certificate in rela-4 aircraft 
tion to material 


without having taken reasonable steps to 
ensure that it was accurate. 


(M) 


103 .41—LOW FLYING 
(1) Section ninety-nine of The National Defence Act provides: 


“99. Every person who flies an aircraft at a height less than the minimum height 
authorized in the circumstances is guilty of an offence and on conviction is liable 
to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section ninety-nine should be in the 
following form: 


Flew an aircraft at a height less than the minimum height authorized in the 
circumstances 


(M) 
NOTES 


(A) The phrase “authorized in the circumstances” refers to service orders under which the minimum 
altitudes are specified. These orders may emanate from Army Headquarters, the headquarters 
of a lower formation or in certain circumstances from a unit commander or other superior. 


(M) 


103 .42—COMMAND IN AIRCRAFT 
(1) Section one hundred of The National Defence Act provides: 


“190. (1) Every person who, when in an aircraft, disobeys any lawful command 
given by the captain of the aircraft in relation to the flying or handling of the 
aircraft or affecting the safety of the aircraft, whether or not the captain is subject 
to the Code of Service Discipline, is guilty of an offence and on conviction is liable 
to imprisonment for life or to less punishment. 


(2) For the purposes of this section 
(a) every person whatever his rank shall when he is in an aircraft be 
under the command, as respects all matters relating to the flying 
or handling of the aircraft or affecting the safety of the aircraft, 
of the captain of the aircraft, whether or not the latter is subject 
to the Code of Service Discipline; and 


(b) if the aircraft is a glider and is being towed by another aircraft, the 
captain of the glider shall so long as his glider is being towed be 
under the command, as respects all matters relating to the flying 
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103 .42—COMMAND IN AIRCRAFT—(Cont’d) 


or handling of the glider or affecting the safety of the glider, of the 
captain of the towing aircraft, whether or not the latter is subject 
to the Code of Service Discipline.” 
(2) The statement of the offence in a charge under section one hundred should be in the 
following form: 


When in an aircraft, disobeyed a lawful command (the flying 
given by the captain of the aircraft in relation to )the handling {of the aircraft 


When in an aircraft, disobeyed a lawful command given by the captain of the aircraft 
affecting the safety of the aircraft 


(M) 
NOTES 


(A) The captain of an aircraft would be empowered to issue an order to a senior passenger but only 
where the subject matter of the order has some bearing upon the flying or handling of the aircraft 
or affecting its safety. 


(B) As to persons in a glider the authority to issue lawful commands would rest with the captain of 
ithe glider in respect of matters affecting the flying or handling of the glider or its safety, and the 
question as to who would have the authority to issue commands to airborne troops in connection 
with other matters would be determined by the circumstances of the case, that is to say, the 
identity of the officer designated to be in command of the troops or who is in command of the 
troops by virtue of his appointment or rank. 


(M) 


103 .43—NEGLIGENT OR FURIOUS DRIVING 
(1) Section one hundred and one of The National Defence Act provides: 
“101. Every person who 


(a) having the charge of a vehicle of the Canadian Forces, by wanton or 
furious driving or racing or other wilful misconduct or by wilful neglect, 
does or causes to be done any bodily injury to any person or damage to 
any property ; 

(b) drives a vehicle of the Canadian Forces on a street, road, highway or 
any other place, whether public or private, recklessly or in a manner 
that is dangerous to any person or property having regard to all the 
circumstances of the case; or 


(c) drives a vehicle of the Canadian Forces while intoxicated or under the 
influence of a narcotic, 


is guilty of an offence and on conviction is liable to imprisonment for a term not 
exceeding five years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and one should 
be in one of the following forms: 


(a) Ls 
wanton driving | 
furious drivin AL 
Having the charge saat EYES did bodily injury to 
of a vehicle of the itiiimiacor onal é } & person 
Canadian Forces, by ee damage to property 


wilful neglect 
57445—53 
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103 .43—NEGLIGENT OR FURIOUS DRIVING— (Cont'd) 


(0) 
recklessly 
in a manner 
Drove a vehicle of the } that is dan- having regard to all the 


Canadian Forces gerous to circumstances of the case 
person or 
property 
(c) 
(intoxicated 


under the influence 


of a narcotic 


Drove a vehicle of the 
Canadian Forces while | 


(M) 
NOTES 


(A) The word “wilful” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(B) The word “neglect” refers to failure to perform a duty of which the accused knew or ought to 
have known. 


(C) In determining whether a person has committed an offence under (a) or (6), it is necessary to 
take the circumstances into account; for example, it might constitute an offence to exceed five 
miles an hour on an icy hill. 


(D) The word “intoxicated” in its context in paragraph (c) is not the same thing as “under the 
influence of liquor”. As a general rule, the word “intoxication” signifies that state during which, 
if a person were permitted to drive a motor car, he would be a danger to persons or property. 


(E) Charges should not be laid under paragraph (c) for driving a vehicle while under the influence of 
a narcotic unless the narcotic in question is one of the drugs listed in the Schedule to The Opium 
and Narcotic Drug Act, 1929, Statutes of Canada, Chap. 49, as amended. 


(M) 


103 .44—UNAUTHORIZED USE 
(1) Section one hundred and two of The National Defence Act provides: 
‘492. Every person who 
(a) uses a vehicle of the Canadian Forces for an unauthorized purpose; 


(b) without authority uses a vehicle of the Canadian Forces for any 
purpose; or 

(c) uses a vehicle of the Canadian Forces contrary to any regulation, order or 
instruction, 


is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and two should 
be in one of the following forms: 


(a) 


Used a vehicle of the Canadian Forces for an unauthorized purpose 
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103 .44—UNAUTHORIZED USE—(Cont’d) 
(b) 
Without authority, used a vehicle of the Canadian Forces 
(c) 
a regulation 


Used a vehicle of the Canadian Forces contrary to J an order 
|an instruction 


(M) 


NOTES 


(A) The class of offence contemplated by paragraph (a) is the use of a vehicle for some personal 
purpose even though the driver holds a service operator’s permit, whereas paragraph (b) con- 
templates a case wherein a person without a service operator’s permit uses a vehicle for any 
purpose, whether such purpose in itself is proper or not. In this case, however, it would be 
possible for an unauthorized driver to put forward an excuse. For example, if a vehicle were 
parked near a burning building, a member of the service, even though not holding a driver’s permit, 
should obviously take reasonable steps to remove it and would not render himself liable under 
this section for so doing. 


Paragraph (c) applies to a great range of circumstances not covered by either (a) or (b). For 
example, a driver who carries a civilian whom he is not authorized to transport, cannot be charged 
with using a vehicle for an unauthorized purpose if he were on a duty run at the time. In those 
circumstances, it would be necessary to lay a charge under paragraph (c) and the particulars of 
that charge should contain a reference to the regulation, order or instruction alleged to have been 


(B 


wa 


violated. 


(M) 


103 .45—CAUSING FIRES 
(1) Section one hundred and three of The National Defence Act provides: 


“103. Every person who wilfully or negligently or by neglect of or contrary to 
regulations, orders or instructions, does any act or omits to do anything, which act 
or omission causes or is likely to cause fire to occur in any materiel, defence 
establishment or work for defence is guilty of an offence and on conviction, if he 
acted wilfully, is liable to imprisonment for life or to less punishment, and in any 
other case is liable to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and three should 
be in the following form: 


Se aa caused (materiel 
Wilfully omitted : act be aa Be pene 
Rea i ene which Bieta, likely occur, establishment 
Ce eas ont hit 9 to in a work for 
sti cause | defence ) 
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did an ) caused 
regulations act was 
ey) ee et } orders omitted which aia likely 
Pree instructions to do to 
| something cause 
materiel | 
a defence 
fire to occur in establishment 
a work for 
defence 
(M) 
NOTES 


(A) The word “wilfully” signifies that the offender knew what he was doing, intended to do what he 
did, and was not acting under compulsion. 


(B) The word “negligently” signifies that the accused either did something or omitted to do something 
in a manner which would not have been adopted by a reasonable and prudent man under the 
circumstances. It involves a breach of a duty to take reasonable care. 


(C) The offence prescribed in this section is considerably broader than the civilian offence of “arson”. 


(M) 


103 .46—STEALING 
(1) Section one hundred and four of The National Defence Act provides: 


“104. (1) Every person who steals is guilty of an offence and on conviction, if at 
the time of the commission of the offence he was, by reason of his rank, appointment 
or employment or as a result of any lawful command, entrusted with the custody, 
control or distribution of the thing stolen, is liable to imprisonment for a term not 
exceeding fourteen years or to less punishment, and in any other case is liable 
to imprisonment for a term not exceeding seven years or to less punishment. 


(2) For the purposes of this section, 
(a) stealing is the act of fraudulently and without colour of right taking, 
or fraudulentiy and without colour of right converting to the use of 
any person, anything capable of being stolen, with intent 
(i) to deprive the owner, or any person having any special property 
or interest therein, temporarily or absolutely of such thing 
or of such property or interest; 

(ii) to pledge the same or deposit it as security; 

(iii) to part with it under a condition as to its return which the 
person parting with it may be unable to perform; or 

(iv) to deal with it in such a manner that it cannot be restored in 
the condition in which it was at the time of such taking and 
conversion; 


(b) stealing is committed when the offender moves the thing or causes 
it to move or to be moved, or begins to cause it to become movable, 
with intent to steal it; 


(c) the taking or conversion may be fraudulent, although effected with- 
out secrecy or attempt at concealment; 
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103 .46—STEALING— (Cont'd) 


(d)-it is immaterial whether the thing converted was taken for the 
purpose of conversion, or whether it was, at the time of the conversion 
in the lawful possession of the person converting. 


(3) Every inanimate thing whatever which is the property of any person, 
and which either is or may be made movable, is capable of being stolen as soon 
as it becomes movable, although it is made movable in order that it may be stolen.” 


(2) The statement of the offence in a charge under section one hundred and four should 


) be in one of the following forms: 

Stealing 

his rank, 

his appoint- 
SHED EET neal with the custody, control or distribution 
entrusted, by his employ- 3 

i of the thing stolen 

reason of ment, 

a lawful 


| command, 
(M) 
NOTES 


(A) On every charge of stealing, three things must be proven by the prosecutor: 
(i) that the article in question is one that is capable of being stolen; 
(ii) that it was in fact stolen—that an offence was committed; and 
(iii) that it was stolen by the accused. 


(B) In order to prove that an article is capable of being stolen, it must be established that some person 
other than the accused owns it and, though the owner may be a person unknown, an indication 
must be given in the charge of his identity, at least by describing him in relation to some 
circumstances. 


(C) By virtue of subsection (2), the use of the word “stole” imports alll of the elements prescribed in 
that subsection and it is sufficient to charge that the accused “stole” without alleging a fraudulent 
taking with intent to deprive the owner of the article in question. 


(D) The property stolen should be described in detail. It is improper to allege that the accused stole 
certain named things and “other articles”. 


(E) To constitute theft, the taking or conversion mentioned in subsection (2)(a) must not only be 
} done with the necessary intent but also must be done fraudulently and without colour of right. 


(F) The word “conversion” means the wrongful appropriation and application of the property of 
another to one’s own use. 


(G) The phrase “colour of right” refers to an honest belief in a state of facts which, if it existed, 
would furnish a legal justification or excuse for the act. For example, a person who takes 
possession of property in the belief that it is his own, is not guilty of stealing even though his 
belief may be mistaken. 


(H) Where a systematic course of petty thefts has been perpetrated over a period, it is not necessary 
to charge each act as a separate offence. The transaction may be treated as one continuous act of 
stealing and charged in a single charge in which the total amount involved is set out. 


(M) 
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103 .47—RECEIVING 
(1) Section one hundred and five of The National Defence Act provides: 


“105. Every person who receives or retains in his possession any property 
obtained by the commission of any service offence, knowing such property to have 


been so obtained, is guilty of an offence and on conviction is liable to imprisonment 
for a term not exceeding seven vears or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and five should 
be in the following form: 


Received 

Retained property obtained by the commission of a service offence, 
in his knowing such property to have been so obtained 
possession | 


(M) 
NOTES 


(A) The offence of receiving in this section is not dependent on a prior offence of stealing only but 
may be based upon a prior offence of some other nature. For example, where an officer receives 
a gift for favours extended in the transaction of business relating to His Majesty’s Forces, he 
thereby commits a service offence under section 107(c), and another officer who receives that gift 
from him knowing it to have been so obtained, commits an offence under this section. 


(B) Where charges of stealing and receiving are laid in respect of the same transaction, these should 
be laid in the alternative. 


(C) Where an offence of receiving is founded on an earlier act of stealing by someone, the same 
person cannot normally be both the thief and the receiver and conviction for both offences with 
regard to the same transaction would therefore be improper and inconsistent. A person who aids, 
abets, counsels, or procures, though he may under section 63 (article 103.01—“Responsibility for 
Offences”) be convicted of stealing, is not in actual fact the thief and he may therefore be convicted 
of receiving, if the delivery to him is not merely an act done in the commission of the theft but 
a separate transaction which takes place only after the completion of the theft. 


(D) The remarks in (C) above do not apply to the offence of retaining possession. It is impossible 
for an actual thief to “receive” goods from himself but it is not impossible for him to “retain 
possession” of goods which he has stolen. Where the evidence is not sufficient to justify a con- 
viction of stealing it may be sufficient to support a conviction of “retaining in possession”. 
In some cases, therefore, it may be appropriate to charge both “stealing” and “retaining in 


possession”. The charges need not be in the alternative. 


(M) 


103.48—DESTRUCTION, LOSS OR IMPROPER DISPOSAL 
(1) Section one hundred and six of The National Defence Act provides: 
‘106. Every person who 


(a) wilfully destroys or damages, loses by neglect, improperly sells or waste- 
fully expends any public property, non-public property or property of any 
of His Majesty’s Forces or of any forces co-operating therewith ; 

(b) wilfully destroys, damages or improperly sells any property belonging to 
another person who is subject to the Code of Service Discipline; or 


(c) sells, pawns or otherwise disposes of any cross, medal, insignia or other 
decoration granted by or with the approval of His Majesty, 


is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 
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103 .48—DESTRUCTION, LOSS OR IMPROPER DISPOSAL—(Cont’d) 


(2) The statement of the offence in a charge under section one hundred and six should 
be in one of the following forms: 


(a) 
public property 
non-public property 
. Heer property of His Majesty’s 
Wilfully Forces 
damaged 
property of forces 
co-operating with 
His Majesty’s Forces 
| public property ) 
non-public property 
Lost by neglect property of His Majesty’s 
Sold improperly Forces 
Expended wastefully property of forces 
co-operating with 
His Majesty’s Forces 
(0) 
(destroyed 
Wilfull damaged property belonging to another person subject 
Y sold improp- to the Code of Service Discipline 
erly 
(c) 
a cross 
Pay : a medal by 
Pawned ree ae with the . : 
: an insignia ; granted His Majesty 
Disposed approval 
a decora- 
of : of 
tion 
(M) 
NOTES 


(A) The word “wilfully” in paragraphs (a) and (b) signifies that the alleged offender knew what he 
was doing, intended to do what he did, and was not acting under compulsion. 


(B) A charge should not be laid under paragraphs (a) or (b) of improperly selling, if the “improper” 
conduct alleged amounted merely to an error in judgment or incorrect action. The element of 
dereliction of duty must have been present. 


(M) 


103 .49—-MISCELLANEOUS OFFENCES 
(1) Section one hundred and seven of The National Defence Act provides: 


“107. Every person who 
(a) connives at the exaction of an exorbitant price for property purchased or 
rented by a person supplying property or services to the Canadian Forces; 
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103 .49—MISCELLANEOUS OFFENCES— (Cont'd) 


(b) improperly demands or accepts compensation, consideration or personal 
advantage in respect of the performance of any military duty or in 
respect of any matter relating to the Department, the Canadian Forces 
or the Defence Research Board; 


— 
i) 
Ss 


receives directly or indirectly, whether personally or by or through any 
member of his family or person under his control, or for his benefit, any 
gift, loan, promise, compensation or consideration, either in money or 
otherwise, from any person, for assisting or favouring any person in the 
transaction of any business relating to any of His Majesty’s Forces, 
or to any forces co-operating therewith or to any mess, institute or 
canteen operated for the use and benefit of members of such forces; 


(d) demands or accepts compensation, consideration or personal advantage for 
convoying a vessel entrusted to his care; 


(e) being in command of a vessel or aircraft, takes or receives on board goods 
or merchandise that he is not authorized to take or receive on board; or 


({) commits any act of a fraudulent nature not particularly specified in the 
Code of Service Discipline, 
is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 
(2) The statement of the offence in a charge under section one hundred and seven should 
be in one of the following forms: 


(a) 
Connived at the 
Seer oben Nae ears \ by a person eee to the 
exorbitant ; 4 : 
; rented supplying |services Canadian Forces 
price for 
property 
(b) 
(the performance of a mili- 
compen- | tary duty 
sation Department 
este ear \ consider- in re- a matter of National 
accepts ation spect of relating Defence 
personal to the Canadian 
advantage Forces 
Defence 
Research 


Board 
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103 .49—MISCELLANEOUS OFFENCES— (Cont'd) 


(c) 

(a gift (His Majesty’s Forces 

a loan . forces co-operating 

: assist- another person R ; p j 
a promise ; : with His Majesty’s 
: ing in the transac- 
Received 4 compensa- - for ; : Forces 
' favour- tion of busi- 
Bon in ness relating to |* ™° 
considera- 5 Sune: an institute 
tion a canteen 
(d) 
compensation 
Demanded consideration for convoying a vessel entrusted 
Accepted personal to his care 
advantage 
(e) 
¥ wef : that he {take 

Being in goods : 

a vessel, took was not |} receive 
command ‘ : on board 4 merchan- 
of an aircraft, received abe author- | on 

ized to board 
(f) 
An act of a fraudulent nature not particularly specified in the Code of Service 
Discipline 
(M) 


NOTES 


(A) An example of an offence under paragraph (a) would be the following. A unit has need of 
provisions and finds it necessary to make arrangements with a wholesale grocer for its supplies. 
Clandestinely, an officer of the unit makes arrangements for a farmer to supply the wholesale 
grocer with certain items at a price higher than the farmer would otherwise have charged. As a 
result, the wholesale grocer is obliged to make a higher charge to the unit. 


) 


(B) A charge should not be laid under paragraph (b) of doing something improperly if the ‘improper’ 
conduct alleged amounted merely to an error in judgment or incorrect action. The element of 
dereliction of duty should have been present. 


(C) The word “fraudulent” in paragraph (f) refers to some deceitful practice or device resorted to with 
intent to deprive another of his rights, or in some manner to do him an injury. 


(M) 
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103 .50—OFFENCES IN RELATION TO SERVICE TRIBUNALS 
(1) Section one hundred and eight of The National Defence Act provides: 


“108. (1) For the purposes of this section, “service tribunal”, in addition to the 
tribunals mentioned in paragraph (jj) of section two, includes a board of inquiry, 
a commissioner taking evidence under this Act and an officer taking a summary of 
evidence in accordance with regulations. 


(2) Every person who 


(a) being duly summoned or ordered to attend as a witness before a service 
tribunal, makes default in attending; 


(b) refuses to take an oath or make a solemn affirmation lawfully required by 
a service tribunal to be taken or made; 


(c) refuses to produce any document in his power or control lawfully required 
by a service tribunal to be produced by him; 


(d) refuses when a witness to answer any question to which a service tribunal 
may lawfully require an answer; 


(ec) uses insulting or threatening language before or causes any interruption 
or disturbance in the proceedings of a service tribunal; or 


(f) commits any other contempt of a service tribunal, 


is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment; and where an offence under this section is 
committed at or in relation to a court martial, that court martial may, under the 
hand of the president, issue an order that the offender undergo, for a period not 
exceeding thirty days, a term of imprisonment or detention; and where any such 
order is issued the offender shall not be liable to any other proceedings under the 
Code of Service Discipline in respect of the contempt in consequence of which 
the order is issued.” 


(2) The statement of the offence in a charge under section one hundred and eight should 
be in one of the following forms: 


(a) 
a court martial, 
a person presiding at 
Having been a summary trial, 
duly to attend as |a board of inquiry, | nergy Da 
summoned a witness a commissioner taking y , 
Having been | before evidence under The in‘attending 
ordered National Defence Act, 


an officer taking a 
summary of evidence, 
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103.50—OFFENCES IN RELATION TO SERVICE TRIBUNALS—(Cont’d) 


(0) 
a court martial, 
a person presiding at 
a summary trial, 
Refused take an oath lawfully a board of inquiry, Ae 
‘ make a solemn required 4a commissioner taking to be a 
affirmation by evidence under The 
National Defence Act, 
p an officer taking a 
summary of evidence, 
(c) 
a court martial, 
a person presiding 
at a summary trial, 

Refused to pro- a board of inquiry, to be 
duce a document J eeeid : annulby +a commissioner taking - produced 
She Ske \ control required by f : 
in his evidence under The by him 

National Defence Act, 
an officer taking a 
summary of evidence, 

(d) 

a court martial, 
a person presiding 
at a summary trial, 

Refused when a witness Vb; board of inquiry, lawfully 
to answer a question a commissioner taking + required him 
which evidence under The to answer 

National Defence Act, 
an officer taking a 
summary of evidence, 


(e) 


a court martial, 
a person presiding 
at a summary trial, 
: ; a board of inquiry, 
insulting nee , 
Used : language before 4a commissioner taking 
threatening . 
evidence under The 
National Defence Act, 
an officer taking a 
summary of evidence, 


] ATHELO 
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103.50—OFFENCES IN RELATION TO SERVICE TRIBUNALS—(Cont’d) 
a court martial, | 
a person presiding 
at a summary trial, 
a board of inquiry, 
\ in the proceedings of «a commissioner taking + 
evidence under The 
National Defence Act, 
an officer taking a 
summary of evidence, 


an interruption 
a disturbance 


Caused { 


7 
(f) 
a court martial, 
a person presiding 
at a summary trial, 
a board of inquiry, 
Contempt of 4a commissioner taking /- 
evidence under The 
National Defence Act, 
an officer taking a 
summary of evidence, 
(3) An order respecting contempt should be in the following form: 
“ORDER RESPECTING CONTEMPT 
Wit Rreasmmcoure martial for theytrial Ol. seem sess, 2 8 ote eee een ees 
Oe eis SUR ERE: Pi at ot ten euretiae ee EA eid 
of which I, the undersigned, was President, was on this day sitting at...................0. 
occ <A LE RE RE tHe Ea Giles yenbleedininDy’ Abe” soigesiip swank O27 > 7” 
Late ©) ce ARG eae ene A a aA pomas RE ot 5 aR 8c Aim UN er A Pacers Aa gt A TA a 
(number) (rank) (surname) (Christian names in full) 
OL era a Rah Se haus aes eee! lv paailede: ne Emm Ree tes fa, Sid, 2 Me eee Dil 2 afin ae was 
(unit) 
lily OL contempt of pie COUTL, Marllalisliat Delma 1-15 reer wwe i. Sein eet. 


a lee Bela) eel ie eller oa ldiie ein fee ve (6 fe a) oo) 0s an 6. 18) (efke eo Je) e%e) (opie Meith) (ele) Vole viet liei te. (ale) "el) 6) 9) 16)Me) e406) ofS) eee ihm) 14) eee nielse) (aunts) sears alte) 9b wica| 


Now, therefore, I, in pursuance of The National Defence Act and regulations made 


thereunder, order that the offender for the said contempt do undergo.................... 


or detention) 


TJ ALCCUENIS sete. Cok, ah. Reamer Lay OL eileen iL one 
(M) (4 May 53) 
AL 10 
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(A) 


(F) 


(G) 


(H) 


NOTES 


A civilian not subject to the Code of Service Discipline who commits contempt of a service tribunal can 
be tried only before a civil court under section 243. 


A service tribunal is formed when the members are assembled, even before they are sworn, and anything 
which would be contempt after they are sworn would be contempt once they are assembled. 


The interruption or disturbance need not be caused within the precincts of the service tribunal itself, 
if the circumstances are such as to constitute a contempt of court. 


As a rule a service tribunal should accept an apology sufficient to vindicate its dignity without resorting 
to extreme measures. 


The summary proceeding for contempt prescribed in this section is not a trial and, as the contempt 
generally is committed in view of the court martial, an opportunity should be given to the offender to 
offer any explanation of, or excuse for, his conduct, but no further inquiry will be necessary. 


Normally summary proceedings for contempt should not be taken under this section against the accused 
person or a witness but a charge should be laid and he should be dealt with at a separate trial. If, how- 
ever, summary proceedings against the accused person are considered justified, the punishment inflicted 
for the contempt must immediately follow the contempt and cannot be an addition to the sentence after 
conviction, or be ordered to commence at the date of the expiration of the punishment under the sentence. 
When summary proceedings are taken under this section against the accused person, the court martial 
should adjourn until the expiration of the punishment inflicted for the contempt, and should record 
upon the proceedings the facts which have necessitated the order. 


A court martial using the summary procedure prescribed in this section has no power to order an offender 
to undergo any punishment other than those specified. 

There is no right of appeal from the summary order of a court martial committing a person to imprison- 
ment or detention. The offender would have to rely on other remedies such as application for redress 
of grievance. 


AL 10 
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103 .50—OFFENCES IN RELATION TO SERVICE TRIBUNALS—(Cont’d) 


(I) Even though an officer may not, by reason of his rank, be subject to trial by a disciplinary court 
martial, this would not excuse him of contempt before such a tribunal and a disciplinary court 
martial could, by the summary procedure prescribed in this section, commit him to imprisonment 

for contempt; but the correct procedure for the disciplinary court martial would almost invariably 
be to refrain from taking summary proceedings and report the incident to the appropriate authority. 


(M) 


103 .51—FALSE EVIDENCE 
(1) Section one hundred and nine of The National Defence Act provides: 


“109. Every person who, when examined on oath, or solemn affirmation before a 
service tribunal mentioned in section one hundred and eight, knowingly gives false 
evidence, is guilty of an offence and is liable on conviction to imprisonment for a 
term not exceedng seven years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and nine should 
be in the following form: 


a court martial, ) 
a person presiding at 
cys a summary trial, knowingly 
; a board of inquiry, gave 
: Apis solemn wee ti F 
When examined on before 4a commissioner taking false 
affirm- A : 
evidence under The evidence 
ation 


National Defence Act 
an officer taking a 
summary of evidence, 


’ 


NOTES 


(A) Trifling mistakes in evidence should not be made the subject of a charge under this section. The 
section is applicable to an accused person who gives evidence himself, but a charge against him 
under this section should not be preferred except in a very flagrant case. 


(B) The proceedings of a court martial before which false evidence is alleged to have been given are 
admissible as evidence that the accused swore as charged. 


(C) The evidence of one witness without corroboration in some material respect is not sufficient to 
prove the falsehood of the matter concerned. 


(M) 


103 .52—DISTURBANCES, ETC., IN BILLETS 
(1) Section one hundred and ten of The National Defence Act provides: 
“110. Every person who 


(a) ill-treats, by violence, extortion or making disturbance in billets or 
otherwise, any occupant of a house in which any person is billeted or of 
any premises in which accommodation for materiel has been provided; or 
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103 .52—DISTURBANCES, ETC., IN BILLETS—(Cont’d) 

(b) fails to comply with regulations in respect of payment of the just demands 
of the person on whom he or any officer or man under his command is 
or has been billeted or the occupant of premises on which materiel is 
or has been accommodated, 

is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and ten should 


be in one of the following forms: 4 
(a) 
Nb (a house’ in which a person 
Tll-treated makin : an was billeted 
b nia ee occupant {premises in which accommo- 
, in billets of dation for materiel 
5] . 
(otherwise) was provided 


(0) 


Failed to comply 
with regulations [he 


in respect of pay- | an officer under was 

ment of the just his command had billeted 
demands of the a man under his been 

person on whom command 


Failed to comply with regulations in respect of payment of the just de- 


mands of the occupants of premises on which materiel aoe accommodated 
had been 


(M) 


NOTES 


(A) It is to be noted that the offence prescribed in paragraph (a) would in many cases also constitute 
a civil offence triable in the civil courts. 


(M) q 


103 .53—FRAUDULENT ENROLMENT 
(1) Section one hundred and eleven of The National Defence Act provides: 


“111, Every person who, having been released from His Majesty’s Forces by 
reason of a sentence of a service tribunal or by reason of misconduct, has afterwards 
been enrolled in the Canadian Forces without declaring the circumstances of his 
release is guilty of an offence and on conviction is liable to imprisonment for less 
than two years or to less punishment.” 
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103 .53—FRAUDULENT ENROLMENT—(Cont’d) 


(2) The statement of the offence in a charge under section one hundred and eleven should 
be in the following form: 


Having been 


released from a sentence of a |did not declare the circumstances of his 
His Majesty’s service tribunal, release upon being enrolled afterwards 
Forces by misconduct, in the Canadian Forces 
reason of 
(M) 
) NOTES 


(A) This section and section 112 are the only sections in which the offence consists in something done 
or omitted before the alleged offender became subject to the Code of Service Discipline. He must, 
however, at the time of being charged, dealt with and tried, be subject to that Code. 


(B) Failure to declare the circumstances of release is prima facie proved by the attestation papers 
showing that answers given were inconsistent with the facts. 


(C) A person who can show that when released he was not made acquainted with the fact that his 
release was for one of the reasons mentioned in this section, should not be convicted under this 
section. 


(D) A person charged with an offence under this section should not also be charged under section 112 
with having made a false answer on the occasion of his enrolment. 


(M) 


103 .54—FALSE ANSWER ON ENROLMENT 
(1) Section one hundred and twelve of The National Defence Act provides: 


“112. Every person who knowingly makes a false answer to any question set 
forth in any document required to be completed in relation to his enrolment is 
guilty of an offence and on conviction is liable to imprisonment for less than two 
years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and twelve should 
be in the following form: 


Knowingly made a false answer to a question set forth in a document required 
to be completed in relation to his enrolment 


(M) 
) NOTES 
(A) This section and section 111 are the only sections in which the offence consists in something done 


or omitted before the alleged offender became subject to the Code of Service Discipline. He must, 
however, at the time of being charged, dealt with and tried, be subject to that Code. 

(B) The word “knowingly” has the effect of requiring the prosecutor to adduce evidence of knowledge. 
If the false statement is established, however, the service tribunal may infer knowledge from the 
circumstances, 

(C) A person should not be charged with a “false answer” under this section and, at the same time, 
with having committed an offence under section 111 in respect of the same enrolment. Examples 
of the classes of cases to which this section relates occur where an applicant makes false statements 
with respect to his age or his educational qualification. 


(M) 
} 57445—6 
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103 .55—ASSISTING UNLAWFUL ENROLMENT 
(1) Section one hundred and thirteen of The National Defence Act provides: 


“113. Every person who is concerned in the enrolment of any other person, and 
knows or has reasonable cause to believe that by being enrolled such other person 
commits an offence under this Act, is guilty of an offence and on conviction is liable 
to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and thirteen 
should be in the following form: 


(M) 

Being concerned knew that by being enrolled such other 
in the enrolment had reasonable person committed an offence under 
of another person cause to believe The National Defence Act 

NOTES 


(A) An example of the class of case to which this section applies is where a recruiting officer participates 
in the enrolment of a person, known to him to have been released for misconduct, who has not 
declared the reason for his release upon his attestation paper. 


(M) 


103 .56—NEGLIGENT PERFORMANCE OF DUTIES 


(1) Section one hundred and fourteen of The National Defence Act provides: 


“114. Every person who negligently performs a military duty imposed on him is 
guilty of an offence and on conviction is liable to dismissal with disgrace from His 
Majesty’s service or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and fourteen 
should be in the following form: 
Negligently performed a military duty imposed on him 
(M) 
NOTES 


(A) The word “negligently” signifies that the accused either did something or omitted to do something 
in a manner which would not have been adopted by a reasonable and prudent man under the 
circumstances. It involves a breach of a duty to take reasonable care. 


(B) This offence is stated in broad general terms but the section should not be invoked in ordinary 
cases of carelessness but only where the circumstances are such as to impose upon the individual 
a special duty to take care. 


(M) 

103.57—-OFFENCES IN RELATION TO DOCUMENTS 

(1) Section one hundred and fifteen of The National Defence Act provides: 
“115. Every person who 


(a) wilfully or negligently makes a false statement or entry in a document 
made or signed by him that is required for official purposes, or who, 
being aware of the falsity of a statement or entry in such a document, 
orders the making or signing thereof; 


> <= 


5) 
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103 .57—OFFENCES IN RELATION TO DOCUMENTS—(Cont’d) 


(b) when signing a document required for official purposes, leaves in blank 
any material part for which his signature is a voucher; or 


(c) with intent to injure any person or with intent to deceive, suppresses, 
defaces, alters or makes away with any document or file kept, made or 
issued for any military or departmental purpose, 


is guilty of an offence and on conviction is liable to imprisonment for a term not 
exceeding three years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and fifteen should 


be in one of the following forms: 


(a) 

Wilfully made a {statement | in a doc- {made by him nett th ee i 

Negligently false |entry J ument  |signed by him quired for officia 
purposes. 

(0) 


When signing a document required for official purposes, left in blank a material part 
for which his signature was a voucher. 


(c) 
(suppressed ) 
injure defaced kept - | 
With intent to, another, altered fos document | made for a 
; | file 
deceive, made away issued 
with 


{military 


\ departmental } purpose 


(M) 
NOTES 

(A) The word “knowingly” has the effect of requiring the prosecutor to adduce evidence of knowledge. 
If the false statement is established, however, the service tribunal may infer knowledge from 
the circumstances. 

(B) The word “negligently” signifies that the accused either did something or omitted to do some- 
thing in a manner which would not have been adopted by a reasonable and prudent man under 
the circumstances. It involves a breach of a duty to take reasonable care. 

(C) The word “intent” merely has the effect of imposing upon the prosecution a duty, more onerous 
than would otherwise be the case, of proving that the accused did or omitted to do the act in 
question deliberately. In the case of most offences, however, although the word “intent” does not 
appear in the section prescribing them, intent is an essential element but it is inferred from the facts 
and circumstances established. There are some offences, however, in which intent is not an 
essential element. 

(D) The classes of documents contemplated by this section are those which relate to military matters. 
A person should not be charged under this section in respect of some document, such as an income 
tax return, which he is required to complete in his civilian capacity. 


(E) A trifling error in a report should not be made the ground of a charge under this section. 


(M) 


57445—63 
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103 .58—REFUSING VACCINATION, ETC. 
(1) Section one hundred and sixteen of The National Defence Act provides: 


“116. Every person who, upon receiving an order to submit to inoculation, re- 
inoculation, vaccination, re-vaccination, other immunization procedures, immunity 
tests, blood examination or treatment against any infectious disease, wilfully and 
without reasonable excuse disobeys that order is guilty of an offence and on con- 
viction is liable to imprisonment for less than two years or to less punishment.” 


(2) The statement of the offence in a charge under section one hundred and sixteen should 
be in the following form: 


inoculation, 
re-inoculation, 
vaccination, 
re-vaccination, 
an immunization 


Upon receiving an | procedure, wilfully and without reasonable 
order to submit to | an immunity excuse disobeyed that order 
test, 


a blood examination, 
treatment against 

an infectious 

disease, J 


(M) 


NOTES 


(A) No authority exists whereby a person can be forced actually to undergo inoculation, etc., although 
he can be ordered to submit himself to such a procedure. Failure of a person to submit to 
inoculation, etc., in spite of an order requiring him to do so, would constitute an offence on his 
part. “Reasonable excuse” is a defence to a charge under this section. 


(B) Persons who refuse to submit to inoculation, etc., who are able to prove sincere conviction on the 
ground of religious belief or other scruple should not be charged under this section. The main 
purpose of the section is to ensure that members of the Forces will not evade important service by 
refusing to submit to inoculation, etc., when failure to be inoculated would mean that they could 
not be sent on duty to a particular area. 


(C) The word “wilfully” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(M) 


103 .59—-NEGLIGENT HANDLING OF DANGEROUS SUBSTANCES 
(1) Section one hundred and seventeen of The National Defence Act provides: 


“117. Every person who wilfully or negligently or by neglect of or contrary to 
regulations, orders or instructions does any act or omits to do anything, in relation 
to any thing or substance that may be dangerous to life or property, which act 
or omission causes or is likely to cause loss of life or bodily injury to any person 
or causes or is likely to cause damage to or destruction of any property, is guilty 
of on offence and on conviction, if he acted wilfully, is liable to imprisonment 
for life or to less punishment, and in any other case is liable to imprisonment for 
less than two years or to less punishment.” 
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103 .59—NEGLIGENT HANDLING OF DANGEROUS SUBSTANCES—(Cont’d) 


(2) The statement of the offence in a charge under section one hundred and seventeen 
should be in the following form: 


hae \ BODES 1 ih thing \ that may be 


| : t : lati 
Negligently oa TA Re AMOR 6h0 & \ substance dangerous to 


loss of life 
ater bodily injury to 
) eb \ which i } ie Mina some person 
, property omission re chine damage to property 
destruction of 


property 
regulations Ay thi 
| By neglect of 6 omitted to | . ' nae 
Gouirenate orders Aer wala relation to a {sub- 
instructions thine stance 
loss of life 
ehinesal bodily injury to 
that may be J life \ heh act i was HEE some person 
dangerous to property { omission f fa Mets damage to property 


destruction of 


property 
(M) 
NOTES 

(A) This section is designed to provide suitably for offences in relation to modern materials of war 
which inherently are so dangerous that an extreme degree of care in their handling is required. 
Responsibility is not dependent upon whether the accused intended the actual consequences which 
his wrong-doing produced. 

(B) The word “wilfully” signifies that the alleged offender knew what he was doing, intended to do 
what he did, and was not acting under compulsion. 


(C) The word “negligently” signifies that the accused either did something or omitted to do something 
in a manner which would not have been adopted by a reasonable and prudent man under the 
circumstances. It involves a breach of a duty to take reasonable care. 


) (M) 


103.60—CONDUCT TO THE PREJUDICE OF GOOD ORDER AND DISCIPLINE 
(1) Section one hundred and eighteen of The National Defence Act provides: 


“118. (1) Any act, conduct, disorder or neglect to the prejudice of good order 
and discipline is an offence and every person convicted thereof is liable to dismissal 
with disgrace from His Majesty’s service or to less punishment. 


(2) No person may be charged under this section with any offence for which 
special provision is made in sections sixty-four to one hundred and seventeen but 
the conviction of a person so charged is not invalid by reason only of the charge 
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103 .60—CONDUCT TO THE PREJUDICE OF GOOD ORDER AND DISCIPLINE 
—(Cont’d) 
being in contravention of this subsection unless it appears that an injustice has 
been done to the person charged by reason of the contravention; but the responsi- 
bility of any officer for that contravention is not affected by the validity of the 
conviction. 


(3) Contravention by any person of 
(a) any of the provisions of this Act; 


(b) any regulations, orders or instructions published for the general 
information and guidance of that Service of the Canadian Forces 
to which that person belongs, or to which he is attached or seconded; 


or 
(c) any general, garrison, unit, station, standing, local or other orders, 
is an act, conduct, disorder or neglect to the prejudice of good order and discipline. 


(4) An attempt to commit any of the offences prescribed in sections sixty- 
four to one hundred and seventeen is, unless such attempt is in itself an offence 
punishable under any of those sections, an act, conduct, disorder or neglect to the 
prejudice of good order and discipline. 


(5) Nothing in subsections three or four shall affect the generality of sub- 
section one.” 
(2) The statement of the offence in a charge under section one hundred and eighteen 
should be in the following form: 


An act 

fener 

Disorder (to the prejudice of good order and discipline 
Rae J 


(M) 
NOTES 


(A) A service tribunal would not be warranted in convicting an accused of this offence unless of the 
opinion that the conduct, etc., proved was to the prejudice of both good order and discipline, having 
regard to its nature and to the circumstances in which it took place. 


(B) The word “neglect” refers to a failure to perform a duty of which the accused knew or ought to 
have known. No element of intent is involved. 

(C) If there is real doubt as to whether one of the other offences prescribed in the Act has been 
committed and the circumstances would justify a less serious charge under this section, the charge 
should be laid under this section. 

(D) Where a contravention mentioned in sub-section (3) is the basis of a charge, all that the prosecutor 


needs to prove is: 

(i) that the alleged contravention actually occurred, and 

(ii) in the case of a breach of regulations, orders or instructions under (3)(b) or (c), that the 
regulation, order or instruction was issued and was published in the manner prescribed by 
article 1.20 (Notification of Regulations, Orders, and Instructions—Reserves) or article 1.21 
(Notification by Receipt of Regulations, Orders, and Instructions) as appropriate. 

Upon proof by the prosecutor that the regulation, order or instruction was issued and promulgated 

in the manner so prescribed, the accused is deemed to have knowledge of its contents, and it 

is no defence for him to say that he was unaware of its existence or was ignorant of its contents. 


(E) In most cases attempts may be charged only under this section but exceptions are to be found 
in section 75 (article 103.17—‘“Striking or Offering Violence to a Superior Officer’), section 79 


— ~ 


A>» 
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103 .60—-CONDUCT TO THE PREJUDICE OF GOOD ORDER AND DISCIPLINE 


—(Cont’d) 


(article 103.21—“Desertion’”), section 92 (article 103.34—“Escape from Custody”) and section 119 
(article 103.61—“Offences Punishable by Ordinary Law”). There are three essential elements of an 
attempt: 

(i) An intent to commit the offence. 

(ii) An act or omission towards the commission of the offence. An intent alone is not sufficient 
if nothing is done to carry it into effect. A distinction must, however, be drawn between acts 
or omissions toward the commission of an offence and those which are mere preparation. It 
is not possible to draw a clear line of distinction but, in general, preparation consists in 
devising or arranging the means for the commission of an offence while, on the other hand, 
an act or omission sufficient to support a charge based upon attempting must involve a direct 
movement towards the commission of an offence after the preparations have been made. For 
example, a person, having an intent to set fire to a building, might purchase matches for the 
purpose. The purchase would merely be a state in his preparations and not such an act as 
to justify a charge based upon attempting. An example of an act justifying a charge based 
upon attempting would be the application of a lighted match to the building. 

(iii) Non-completion of the offence. If the actual offence is committed, the alleged offender cannot 
be convicted of attempting to commit the offence. If, before a charge based upon attempting 
is proceeded with, there is any doubt as to whether the complete offence was or was not 
committed, it is advisable to charge the alleged offender in the alternative, for example, with 
having committed the offence and with having committed an offence, based upon attempting, 
under this section. In cases involving striking or using violence against a superior officer 
(section 76—article 103.17) and desertion (section 79—article 103.21), when there is doubt as 
to whether the complete offence was committed, an alleged offender should be charged with 
commission of the complete offence only. In such a case, by virtue of section 120 (article 
103 .62—“Conviction of Related or Less Serious Offences”) it is possible for the accused to be 
found guilty of attempting if the commission of the complete offence is not established. A 
further exception is to be found in cases of escaping from custody (section 92—article 103.34). 
Section 120 does not apply to section 92 and, therefore, since 92 contains a specific offence of 
attempting, it would not be possible to lay an alternative charge of attempting under this 
section. If it is desired to allege escaping and attempting to escape in the alternative, alterna- 
tive charges must be laid under section 92 itself. 


(F) The following are a few instances of offences commonly charged under this section: 


Being in improper possession of property belonging to a comrade where there is no evidence 
of actual theft; 

Producing a medical certificate, knowing it not to be genuine; 

Improperly wearing a uniform, rank badges, ribbons or medals to which the accused person 
was not entitled; 

Giving a false name to the Service Police; 

Being unfit for duty by reason of previous indulgence in alcoholic stimulants. 


(G) When an accused is charged under section 118, the service tribunal may apply its genera) military 


knowledge (see article 101.04—‘Judicial Notice”) as to what good order and discipline require 
under the circumstances, and so come to a conclusion whether the conduct, disorder, or neglect 
complained of was to the prejudice of both good order and discipline. 


(M) 


103 .61—OFFENCES PUNISHABLE BY ORDINARY LAW 
(1) Section one hundred and nineteen of The National Defence Act provides: 
“119. (1) An act or omission 


(a) that takes place in Canada and is punishable under Part XII of this Act, 
the Criminal Code or any other Act of the Parliament of Canada; or 
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103 .61—OFFENCES PUNISHABLE BY ORDINARY LAW—<(Cont’d) 


(b) that takes place out of Canada and would, if it had taken place in 
Canada, be punishable under Part XII of this Act, the Criminal Code 
or any other Act of the Parliament of Canada, 


is an offence under this Part and every person convicted thereof is liable to suffer 
punishment as provided in subsection two. 


(2) Subject to subsection three, where a service tribunal convicts a person 
under subsection one, the service tribunal shall, 


(a) if under Part XII of this Act, the Criminal Code or other Act of the 
Parliament of Canada, a minimum penalty is prescribed, impose a penalty 
in accordance with the enactment prescribing that minimum penalty; or 


(6) in any other case, 
(1) impose the penalty prescribed for the offence by Part XII of this 
Act, the Criminal Code or that other Act; or 
(11) impose dismissal with disgrace from His Majesty’s service or less 
punishment. 


(3) All provisions of the Code of Service Discipline in respect of a punish- 
ment of death, imprisonment for two years or more, imprisonment for less than 
two years, and a fine, shall apply in respect of penalties imposed under para- 
graph (a), or sub-paragraph (i) of paragraph (b) of subsection two. 


(4) Nothing in this section shall be in derogation of the authority conferred 
by other sections of the Code of Service Discipline to charge, deal with and try 
a person alleged to have committed any offence set out in sections sixty-four to 
one hundred and eighteen and to impose the punishment for that offence men- 
tioned in the section prescribing that offence.” 
(2) The statement of the offence in a charge under section one hundred and nineteen 
should be in the following form: 


A civil offence, that is to say, (state the offence and the enactment under which 
it 1s prescribed) 
(M) 
NOTES 


(A) The purpose of this section is to give the character of service offences to all civil offences pre- 
scribe in statutes of the Dominion Parliament. Offences prescribed in provincial statutes are not 
service offences and cannot be tried by service tribunals, for example, an infraction of a provincial 
Highway Traffic Act would not be triable by a court martial. 


(B) It is to be noted that, although the Criminal Code and other Dominion statutes do not normally 
apply to acts done or omissions in foreign countries, by virtue of subsection (1)(6) civil offences 
prescribed in Dominion statutes are incorporated in the Code of Service Discipline and those 
offences may be tried by a service tribunal even if committed outside of Canada. 


(M) 


103 .62—-CONVICTION OF RELATED OR LESS SERIOUS OFFENCES 
(1) Section one hundred and twenty of The National Defence Act provides: 


“120. (1) A person charged with desertion may be found guilty of attempting 
to desert or of being absent without leave. 


(2) A person charged with attempting to desert may be found guilty of 
being absent without leave. 
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103 .62—CONVICTION OF RELATED OR LESS SERIOUS OFFENCES— (Cont'd) 


(3) A person charged with any one of the offences prescribed in section seventy- 
five (article 103.17—“Striking or Offering Violence to a Superior Officer”) may be 
found guilty of any other offence prescribed in that section. 


(4) A person charged with any one of the offences prescribed in section 
seventy-six (article 103.18—“Insubordinate Behaviour’) may be found guilty of 
any other offence prescribed in that section. ; 


(5) A person charged with a service offence may, on failure of proof of an 
offence having been committed under circumstances involving a higher punishment, 
be found guilty of the same offence as having been committed under circumstances 
involving a lower punishment. 


(6) Where a person is charged with an offence under section one hundred and 
nineteen (article 103.61—“Offences Punishable by Ordinary Law’’) and the 
charge is one upon which, if ne had been tried by a civil court in Canada for that 
offence, he might have been found guilty of any other offence, he may be found 
guilty of that other offence.” 


(M) 
NOTES 


(A) It is not necessary to charge a person alternatively in respect of the various offences mentioned 
in this section in order to convict him of one of the related or less serious offences. 


(B) Except in the cases mentioned in this section, a service tribunal) has no power to find a person 
guilty of any offence other than one with which he is actually charged. 


(C) Subsection (5) relates to a situation where the maximum punishment varies in accordance with 
the circumstances, for example, where death is prescribed as the maximum punishment if an act 
is done treacherously, and life imprisonment is the maximum punishment in other cases. When 
an accused is charged with having done an act treacherously and the court finds that the evidence 
shows that he committed the act but not treacherously, it is competent to the court to make a 
finding of that fact. Such a finding is a finding of guilty but does not carry with it the higher 
degree of punishment which would be entailed by the original charge. 


(D) Subsection (6) relates to a case in which a person is charged with having committed a civil offence 
by virtue of a Dominion statute and that statute authorizes his conviction on some other offence. 
For example, if an accused is charged with having committed murder, the Criminal Code provides 
that a civil court may find him guilty of manslaughter and a court martial would have the same 
power. 


(M) 
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CHAPTER 104 
PUNISHMENTS AND SENTENCES 


(Refer. carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Explanation 


104.01—CONTENTS OF CHAPTER 


(1) This chapter contains the punishments that may be imposed for service offences, together 
with the general conditions applicable to those punishments. 


(2) Limitations upon the powers of punishment of particular classes of service tribunals 
are prescribed as follows: 


(2) 
(0) 
(0) 
(d) 
(e) 


Summary Trials by Commanding Officers—Chapter 108; 

Summary Trials by Superior Commanders—Chapter 110; 

General Courts Martial—Section 3 of Chapter 111; 

Disciplinary Courts Martial—Section 4 of Chapter 111; and 

Special General Courts Martial—Section 1 of Chapter 113. (23 Jan 56) 


(3) Provisions relating to the execution of punishments appear in Chapter 114. 


(C) 


Section 2—Punishments 


104.02—SCALE OF PUNISHMENTS 
Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (1) The following punishments may be imposed in respect of service offences: 


(a) 
(d) 
(c) 
(d) 
(e) 


(2) 


death; 

imprisonment for two years or more; 

dismissal with disgrace from Her Majesty’s service; 
imprisonment for less than two years; 

dismissal from Her Majesty’s Service; 

detention; 

reduction in rank; 

forfeiture of seniority; 

dismissal of an officer from the ship to which he belongs; 
severe reprimand; 

reprimand; 

fine; and 


(m) minor punishments; 
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104.02—SCALE OF PUNISHMENTS—(Cont’d) 


and each of the above punishments shall be deemed to be a punishment less than 
every punishment preceding it in the above scale, in this Act referred to as the 
“scale of punishments’’.’’. 


(C) (29 May 52) 


104.03—-MEANING OF “LESS PUNISHMENT”? 
Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (2) Where a punishment is specified by the Code of Service Discipline as a 
penalty for an offence, and it is further provided in the alternative that on con- 
viction the offender is liable to less punishment, the expression ‘‘less punishment”’ 
means any one or more of the punishments lower in the scale of punishments than 
the specified punishment.”’. 


(C) 


104.04—DEATH 


Section one hundred and twenty-one of The National Defence Act provides in part: 
“121. (3) A punishment of death may be imposed only by a General Court 
Martial, and may be imposed only with the concurrence of at least two-thirds of 
the members.”’. 


(C) 
NOTES 
(A) The president is one of the “members” of a court martial. 
(M) 


104.05—IMPRISONMENT FOR TWO YEARS OR MORE AND IMPRISONMENT 
FOR LESS THAN TWO YEARS 


Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (4) The punishment of imprisonment for two years or more or imprison- 
ment for less than two years is subject to the following conditions: 


(a) every person who, on conviction of a service offence, is liable to imprison- 
ment for life or for a term of years or other term, may be sentenced to 
imprisonment for a shorter term; 


(6) a sentence that includes a punishment of imprisonment for two years 
or more imposed upon an officer shall be deemed to include a punishment 
of dismissal with disgrace from Her Majesty’s service, whether or not 
the last mentioned punishment is specified in the sentence passed by the 
service tribunal; 

(c) a sentence that includes a punishment of imprisonment for less than two 
years imposed upon an officer shall be deemed to include a punishment of 
dismissal from Her Majesty’s service, whether or not the last mentioned 
punishment is specified in the sentence passed by the service tribunal; 
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104.05—IMPRISONMENT FOR TWO YEARS OR MORE AND IMPRISONMENT 
FOR LESS THAN TWO YEARS—(Cont’d) 


(d) where a service tribunal imposes a punishment of imprisonment for two 
years or more upon a man, the service tribunal may in addition, notwith- 
standing any other provision of this Part, impose a punishment of 
dismissal with disgrace from His Majesty’s service; 


(e) where a service tribunal imposes a punishment of imprisonment for less 
than two years upon a man, the service tribunal may in addition, not- 
withstanding any other provision of this Part, impose a punishment of 
dismissal from His Majesty’s service; 


(f) in the case of a chief petty officer, petty officer or leading rating in the 
Royal Canadian Navy or a warrant officer or non-commissioned officer 
in the Canadian Army or the Royal Canadian Air Force, a sentence 
that includes a punishment of imprisonment for two years or more or 
imprisonment for less than two years shall be deemed to include a 
punishment of reduction in rank to the lowest rank to which under regula- 
tions he can be reduced, whether or not the last mentioned punishment is 
specified in the sentence passed by the service tribunal; 


(g) a punishment of imprisonment for two years or more or imprisonment 
for less than two years shall be deemed to be a punishment of imprison- 
ment with hard labour, but in the case of a punishment of imprisonment 
for less than two years, the Minister or such authorities as he may 
prescribe or appoint for that purpose may order that such punishment 
shall be without hard labour.” 


(C) 
NOTES 


(A) With reference to paragraph (f), article 104.09 (Reduction in Rank) prescribes the lowest rank 
to which an offender may be reduced. 


(B) A punishment of imprisonment for two years or more cannot be altered to one “without hard 
labour” under paragraph (g). 


(C) For authorities who may order that a punishment of imprisonment for less than two years be 
“without hard labour”, see article 114.28. Before making an order to that effect, however, the 
appropriate authority should acquaint himself with the nature of the institution where the offender 
would serve his punishment and the conditions of incarceraton that would apply as a consequence 
of alteration in the punishment. 


(M) 


104..06—DISMISSAL WITH DISGRACE FROM HIS MAJESTY’S SERVICE 
Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (5) Where a service tribunal imposes a punishment of dismissal with dis- 
grace from His Majesty’s service upon an officer or man, the service tribunal may 
in addition, notwithstanding any other provision of this Part, impose a punish- 
ment of imprisonment for less than two years. 


(6)) A person upon whom a punishment of dismissal with disgrace from 
His Majesty’s service has been carried out shall not, except in an emergency or 
unless that punishment is subsequently set aside or altered, be eligible to serve His 
Majesty again in any military or civil capacity.” 


(C) 
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104..07—DISMISSAL FROM HIS MAJESTY’S SERVICE 


The punishment of dismissal from His Majesty’s service does not carry with it the 
incapacities accompanying the punishment of dismissal with disgrace from His Majesty’s 
service. 


(C) 


104..08—DETENTION 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 
“121. (7) The punishment of detention is subject to the following conditions, 


(a) detention shall not exceed two years and a person sentenced to detention 
shall not be subject to detention for more than two years consecutively 
by reason of more than one conviction; 


(b) no officer may be sentenced to detention; 


(c) in the case of a chief petty officer, petty officer or leading rating in the 
Royal Canadian Navy or a warrant officer or non-commissioned officer 
in the Canadian Army or the Royal Canadian Air Force, a sentence that 
includes a punishment of detention shall be deemed to include a punish- 
ment of reduction in rank to the lowest rank to which under regulations 
he can be reduced, whether or not the last mentioned punishment is 
specified in the sentence passed by the service tribunal.” 


(2) No female person may be sentenced to detention. 
(G) 
NOTES 


(A) With reference to paragraph (c) of section 121(7), article 104.09 (Reduction in Rank) prescribes 
the lowest rank to which an offender may be reduced. 


(B) When the term of a punishment of detention exceeds 90 days} it should be expressed in months, 
any fraction of a month being stated in days. When the term is 90 days or less, it should be 
expressed in days. 


(M) 


104..09—-REDUCTION IN RANK 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (8) The punishment of reduction in rank shall apply to officers, warrant 
officers, chief petty officers, petty officers, non-commissioned officers and leading 
ratings. 


(9) The punishment of reduction in rank shall not 


(a) involve reduction to a rank lower than that to which under regula- 
tions the offender can be reduced; 


(b) in the case of a commissioned officer, involve reduction to a rank 
lower than commissioned rank; and 


(c) in the case of a subordinate officer, involve reduction to a rank 
lower than an inferior grade of subordinate officer.” 
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104..09—REDUCTION IN RANK—(Cont’d) 

(2) The lowest rank to which a warrant officer or non-commissioned officer may be 
reduced is the rank of private or equivalent. When the punishment is reduction to the 
rank of private or equivalent, the offender shall hold the highest classification in that rank. 


(M) 
NOTES 


(A) When imposing a punishment of reduction in rank, a service tribunal must specify the rank to 
which the offender is reduced. 


(M) 


104..10—FORFEITURE OF SENIORITY 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (10) Where an officer or man has been sentenced to forfeiture of seniority, 
the service tribunal imposing the punishment shall in passing sentence specify the 
period for which seniority is to be forfeited.” 
(2) An offender cannot, by a punishment of forfeiture of seniority, be deprived of more 
seniority than he holds in his rank at the time of the imposition of the punishment. 
(3) Where a punishment of forfeiture of seniority is imposed, the period of forfeiture shall 
be expressed in terms of years, months and days, as applicable. 
(4) The punishment shall not include any reference to the place to which the offender is 
relegated in the Canadian Army List. 
(M) 
NOTES 
(A) A service tribunal should, if possible, consult the current Canadian Army List to determine the 


effect of any proposed punishment of forfeiture of seniority. In some branches or corps, the punish- 
ment of loss of even one day’s seniority may be quite severe. 


(B) If the effect of a punishment of forfeiture of seniority would be to place an offender among 
others whose seniority dates from the same day, the relative seniority as between the offender and 
those other persons is determined under article 3.11 (Seniority from Same Date). 


(M) 
(104.11: RESERVED—NAVY) 


104. 12—FINE 

(1) Section one hundred and twenty-one of The National Defence Act provides in part: 
“191. (12) A fine shall be imposed in a stated amount and shall not exceed, in the 
case of an officer or man, three months’ basic pay, and in the case of any other 


person the sum of two hundred dollars, and the terms of payment of a fine shall lie 
within the discretion of the commanding officer of the person so punished.” 
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104. 12—FINE—(Cont’d) 
NOTES 


(A) When a service tribunal imposes a fine, the punishment must be expressed in terms of dollars; 
it cannot be expressed in terms of a certain number of day’s pay. 


(B) In determining the terms of payment of fines, commanding officers should have regard to the 
state of the offender’s pay account and, to whatever extent is practical, the financial obligations of 
the offender. 


(M) 


104..13—MINOR PUNISHMENTS 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (13) Minor punishments shall be such as are prescribed in regulations made 
by the Governor in Council.” 


(2) The following minor punishments may be imposed in respect of service offences: 
(a) extra work and drill; 
(6) confinement to barracks; and 
(c) caution. 
(G) 
NOTES 


(A) The punishments prescribed in (2) of this article may only be imposed at summary trials held 
under Chapter 108 (Summary Trials by Commanding Officers). The nature of those punishments 
and the limitations upon their imposition are prescribed in that chapter. 


(M) 


Section 3—Sentences 


104..14—-ONE SENTENCE ONLY MAY BE PASSED 
Section one hundred and twenty-two of The National Defence Act provides: 


“122. Only one sentence shall be passed on an offender at a trial under the Code 
of Service Discipline and, where the offender is convicted of more than one offence, 
the sentence shall be good if any one of the offences would have justified it.” 


(C) 
NOTES 


(A) “Sentence” means the sum total of all punishments imposed upon an offender by a service tribunal 
at one trial. 


(M) 


(104.15 TO 104.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 105 


CUSTODY BEFORE CONVICTION 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Explanation 


105 .01—MEANING OF “ARREST” AND “CUSTODY’”’ 


(1) The expression “arrest” relates to the apprehension of an alleged offender and also 
to his custody from the time of apprehension until he has been discharged from custody 
or until his case has been disposed of. 
(2) An alleged offender under arrest may be: 
(a) in “close custody” (see Section 3—‘Close Custody”), which involves restraint 
under escort or guard, whether in confinement or not; or 


(b) in “open custody” (see Section 4—“Open Custody’), which involves curtailment 
of privileges but not restraint under escort or guard. 


(G) 
NOTES 


(A) A person against whom a charge has been or may be preferred need not necessarily be placed 
under arrest. The circumstances surrounding each case should be considered in order to determine 
whether arrest is appropriate. 


(M) 


105 .02—CUSTODY AFTER CONVICTION 


The provisions of this chapter relate to custody before conviction and not to custody 
following conviction. 


(C) 


Section 2——Placing Under Arrest 


105 .03-—-GENERAL AUTHORITY TO ARREST 
Section one hundred and twenty-seven of The National Defence Act provides: 


“127. (1) Every person who has committed, is found committing, is suspected 
of being about to commit, or is suspected of or charged under this Act with having 
committed a service offence, may be placed under arrest. 


(2) Every person authorized to effect arrest under this Part (The National 
Defence Act, Part VI, ARREST) may use such force as is reasonably necessary 
for that purpose.” 

(C) 
57445—7 


105.04 KR (Army) 


105 .04—POWERS OF OFFICERS TO ARREST 


Section one hundred and twenty-eight of The National Defence Act provides in part: 


“128. (1) An officer may, without a warrant, in the circumstances mentioned in 
section one hundred and twenty-seven (article 105.083—“General Authority to 
Arrest’), arrest or order the arrest of 


(a) any man; 
(b) any officer of equal or lower rank; and 
(c) any officer of higher rank who is engaged in a quarrel, fray or disorder.” 


(C) 


105.05—POWERS OF MEN TO ARREST 


Section one hundred and twenty-eight of The National Defence Act provides in part: 


“128. (2) A man may, without a warrant, in the circumstances mentioned in 
section one hundred and twenty-seven (article 105.03—“General Authority to 
Arrest’’), arrest or order the arrest of 


(a) any man of lower rank; and 


(b) any man of equal or higher rank who is engaged in a quarrel, fray or 
disorder.” 


(C) 


105 ..06—SCOPE OF ORDER TO ARREST 


Section one hundred and twenty-eight of The National Defence Act provides in part: 


“128. (3) An order given under subsection one (article 105.04—“Powers of 
Officers to Arrest”) or subsection two (article 105.05—“Powers of Men to 
Arrest”) shall be obeyed although the person giving the order and the person to 
whom and the person in respect of whom the order is given do not belong to the 
same Service, component, unit or other element of the Canadian Forces.” 


(C) 


105 .07—-AUTHORITY TO ARREST CIVILIANS 


Section one hundred and twenty-eight of The National Defence Act provides in part: 


“128. (4) Every person who is not an officer or man, but who was subject to 
the Code of Service Discipline at the time of the alleged commission by him of a 
service offence, may without a warrant be arrested or ordered to be arrested by 
such person as any commanding officer may designate for that purpose.” 


(C) 
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105.08—ARREST OF OFFENDER ON AUTHORITY OF SUPERIOR 


An officer or man who receives from a superior an order to effect an arrest shall carry 
out that order notwithstanding that such officer or man could not have made the arrest 
on his own responsibility. 

(M) 


105.09—SPECIALLY APPOINTED PERSONNEL 


Section one hundred and twenty-nine of The National Defence Act provides: 
“129. Such officers and men as are appointed under regulations for the purposes 
of this section may 
(a) detain or arrest without a warrant any person who is subject to the Code 
of Service Discipline, regardless of the rank or status of that person, who 
has committed, is found committing, is suspected of being about to 
commit, or is suspected of or charged under this Act with having com- 
mitted a service offence; and 
(b) exercise such other powers for carrying out the Code of Service Discipline 
as are prescribed in regulations made by the Governor in Council.”’. 


(C) 


105.095—ARREST AND HAND-OVER OF DEPENDANTS 


(1) Section 217A of the National Defence Act provides: 
‘217A. The dependants, as defined by regulation, of members of the Canadian 
Forces on service or active service in any place out of Canada who are alleged to 
have committed an offence under the laws applicable in such place may be arrested 
by such officers and men as are appointed under section 129 and may be handed over 
to the appropriate authorities of such place.’’. 


(See article 22.02 — ‘Powers of Specially Appointed Personnel’ with regard to officers 
and ee appointed under section 129 of the National Defence Act to exercise powers of 
arrest. 
(2) For the purposes of section 217A of the National Defence Act, ‘‘dependants’’ of a 
member of the Canadian Forces means: 

(a) his spouse; and 

(b) any other person wholly or mainly maintained by him or in his custody, charge 

or care. 


(M) (8 Jul 55) 


105.10—ARREST UNDER WARRANT 


Section one hundred and thirty of The National Defence Act provides: 

‘130. (1) Subject to subsection two, every commanding officer, and every officer 
to whom the power of trying a charge summarily has been delegated under sub- 
section three of section one hundred and thirty-six (article 108. 10—‘‘Delegation 
of Commanding Officer’s Powers’) may by a warrant under his hand authorize 
any person to arrest any other person triable under the Code of Service Discipline 
who has committed, or is suspected of or charged under this Act with having 
committed a service offence. 

(2) An officer authorized to issue a warrant under this section shall not, 
unless he has certified on the face of the warrant that the exigencies of the service 
so require, issue a warrant authorizing the arrest of any officer of rank higher 
than he himself holds. 

(3) In any warrant issued under this section the offence in respect of which 
the warrant is issued shall be stated and the names of more persons than one in 
respect of the same offence, or several offences of the same nature, may be included. 


(4) Nothing in this section shall be deemed to be in derogation of the 
authority that any person, including an officer or man, may have under other 
sections of this Act or otherwise under the law of Canada to arrest any other 
person without a warrant.”’. 


(C) PL 25 


Art. 105.11 OR(Army) 
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105.11—FORM OF WARRANT OF ARREST 


(1) Every warrant issued for the purpose of effecting an arrest under article 105.10 
(Arrest Under Warrant) shall be in the following form, or to the like effect, but the form 
may be varied to suit the facts of the case: 


WARRANT OF ARREST 


and all others whom he may call upon 
to assist him in the execution of this 


warrant 
Ree smn hs abet. pobtret:...ly aed bow den. bo Mbeya Fe , an officer having, 
under Section 130 of The National Defence Act, authority to issue a 
warrant of arrest, hereby authorize you and all others aforesaid to 
arrest 
a ee 6 a a erase aa baa ‘Ra ae ik Momeiatl sin sa 
eae of the (Royal Canadian Navy) (Canadian Army) (Royal Canadian Air 
nerds Force) who is alleged to have committed an offence under The National 
na . 
do not Defence Act, that is to say, 
apply) 
Eire Wh iat Bi, TEA 1 es erty ce ohio ue aun en tosh tangents Romectd 
AND you are to place him in close custody and 
(bring him to this unit) 
(take him to the nearest unit or other element of the Canadian Forces) 
(take him to the nearest civil gaol) 
in order that he may answer for the said offence and be further dealt with 
according to law. 
(@lthoughythe atoresaicia sea tem conn eee tate a ee ee 
; (name of alleged offender) 
ace holds a rank higher than mine, I certify that the exigencies of the service 
ORE require me to issue this warrant authorizing his arrest.) 
GIVEN, under mythand ‘this ow) .olo960 2 0.4 gdagint, (1). 0F49'. ... 
aabanakss $90 HOR ae te ead diGisade - - 


(appointment and unit) 


(2) Any document that contains: 

(a) the name of the person to be arrested; 

(b) a statement of the substance of the offence; 

(c) authorization to arrest the person named; and 

(d) where the alleged offender is of higher rank than the officer issuing the warrant, 

a statement that the exigencies of the service require the issue of the warrant, 

shall be sufficient warrant for the arrest of that person notwithstanding that it deviates 
from the form prescribed in (1) of this article. 
(M) 
AL 238 
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105.12—HOW ARREST EFFECTED 
When a person is arrested he should immediately be informed: 
(a) that he is under arrest; and 


(6) that he is either 
(1) in close custody (see Section 3—“Close Custody”), or 
(ii) in open custody (see Section 4—“Open Custody”). 


(C) 


Section 3—Close Custody 
105 .13—WHEN CLOSE CUSTODY ADVISABLE 


An alleged offender who has been arrested should, when practical, be held in close 
custody if: 


(a) the offence is of a serious nature; or 


(b) it is likely that he would otherwise continue the offence or commit another 
offence; or 


(c) close custody is considered necessary for his protection or safety. 
(G) 


105.14—HOW CLOSE CUSTODY EFFECTED 


When circumstances require that an alleged offender be held in close custody, the person 
arresting him shall forthwith place him or cause him to be placed under escort or guard. 


(G) 


105 .15—CLOSE CUSTODY OF SUBORDINATE 

When it is necessary for a person to arrest anyone junior in rank to himself and hold him 
or cause him to be held in close custody, he shall, if practical, obtain the assistance of one 
or more persons of rank equal or junior to that of the person who is to be arrested, and he 
shall not, unless his assistance becomes essential, physically participate in the arrest. 


(G) 


105 .16—PRELIMINARY DISPOSITION OF PERSON IN CLOSE CUSTODY 
(1) Section one hundred and thirty-one of The National Defence Act provides in part: 


“131. (1) A person arrested under this Part may forthwith on his apprehension be 
placed in civil custody or service custody or be taken to the unit or formation 
with which he is serving or to any other unit or formation of the Canadian Forces, 
and such force as is reasonably necessary for the purposes of this section may 
be used.” 


(2) When practical, a person arrested should be placed in service custody rather than in 
civil custody. 


(C) 
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105.17—-PERSON IN CLOSE CUSTODY ENTITLED TO INFORMATION 


An officer or man commanding a guard, guard-room or safeguard, or an officer or man 
appointed under section one hundred and twenty-nine (provost) of The National Defence 
Act, shall, upon the request of any person received into close custody, declare to him the 
rank and name of the person who committed him into close custody and on request shall 
give him, as soon as it is received, a copy of the account in writing referred to in article 
105.18 (Duty to Take Over Close Custody—Account in Writing). 


(G) 


105.18—DUTY TO TAKE OVER CLOSE CUSTODY—ACCOUNT IN WRITING 
Section one hundred and thirty-one of The National Defence Act provides in part: 


“131. (2) An officer or man commanding a guard, guardroom or safeguard or an 
officer or man appointed under section one hundred and twenty-nine (provost) 
shall receive and keep a person who is under arrest pursuant to this Act and who 
is committed to his custody, but it shall be the duty of the officer, man or other 
person who commits a person into custody to deliver at the time of such com- 
mittal, or as soon as practical and in any case within twenty-four hours thereafter, 
to the officer or man into whose custody that person is committed, an account in 
writing, signed by himself, in which is stated the reason why the person so com- 
mitted is to be held in custody.” 


(C) 


105 .19—DISCHARGE FROM CLOSE CUSTODY WHERE ACCOUNT OF OFFENCE 
NOT DELIVERED 


Where a person has been received and kept in close custody under articles 105.18 (Duty to 
Take Over Close Custody—Account in Writing) and the account in writing prescribed in 
that article is not delivered within twenty-four hours, the officer or man into whose custody 
that person has been committed shall, as soon as practical after the expiration of that 
time, discharge him from custody. 


(G) 


105.20—REPORT OF CLOSE CUSTODY TO SUPERIOR AUTHORITY 
(1) Section one hundred and thirty-one of The National Defence Act provides in part: 


“131. (3) An officer or man who, pursuant to subsection two, (article 105.18— 
“Duty to Take Over Close Custody—Account in Writing”), receives a person 
committed to his custody shall, as soon as practical and in any case within twenty- 
four hours thereafter, give in writing to the officer or man to whom it is his duty 
to report, the name of that person and an account of the offence alleged to have 
been committed by that person so far as is known and the name and rank of the 
officer, man or other person by whom the person so committed was placed in 
custody, accompanied by any account in writing which has been submitted pur- 
suant to subsection two.” (Article 105.18—“Duty to Take Over Close Custody— 
Account in Writing”). 


(2) The account in writing shall be as prescribed in article 22.06 (Guard Reports). 
(C) 
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(105.21: NOT ALLOCATED) 


105 .22—-PERSONS IN INTERIM CUSTODY 


(1) When an officer or man is in the custody of a unit or other element of the army other 
than that to which he belongs, the officer in command, warrant officer or non-commissioned 
officer in charge of such unit or element shall, within forty-eight hours after the custody 
commences, notify the unit to which the person in custody belongs and the officer in 
command of that unit shall forthwith arrange for his disposal. 


(2) When an officer or man is in the custody of any naval, air force or civil authority, it 
shall be the duty of the officer in command of any unit or other element of the army, upon 
request, immediately to take over the person in custody or cause him to be taken over by 
other army authority. 


(G) 


105 .225—CONDITIONS OF CLOSE CUSTODY OF OFFICERS AND WARRANT 
OFFICERS (See also Article 105 .24) 


An officer or warrant officer in close custody shall normally be confined to quarters under 
the charge, where practical, of an escort of at least equal rank, but may in exceptional 
circumstances be placed under the charge of a guard. 


(G) 


105 .23—-CONDITIONS OF CLOSE CUSTODY OF MEN OTHER THAN WARRANT 
OFFICERS (See also Article 105.24) 


(1) Subject to article 105.27 (When Persons in Close Custody Sent to Hospital), a man, 
other than a warrant officer, in close custody shall be confined: 
(a) in a cell or guard-room under the charge of a guard; or 


(b) if no cell or guard-room is available, in any other suitable place at the station 
or unit; or 
(c) if no other suitable place is available, in a place where persons awaiting trial 
for civil offences may lawfully be confined, but not for longer than seven days. 
(2) The commanding officer shall ensure, when practical, that a man in close custody is 
visited at least once daily by a medical officer and is supplied with bedding. 


(3) A non-commissioned officer in close custody shall, when practical, be confined in a 
cell, guard-room or other place separate from men of lower rank. 


(G) 


105 .24—-CONDITIONS OF CLOSE CUSTODY COMMON TO OFFICERS AND MEN 


(1) An officer or man not on active service who is in close custody shall not be required 
to perform any duty except such as may be necessary to relieve him of the charge of any 
cash, accounts or materiel for which he is responsible or, in the case of a man, such as may 
be required of him to keep his cell in good order. 
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105.24—-CONDITIONS OF CLOSE CUSTODY COMMON TO OFFICERS AND MEN 
—(Cont’d) 

(2) An officer or man on active service who is in close custody may be ordered to perform 

any duties which he might properly have been ordered to perform if he had not been in 

close custody, but care shall be taken to ensure that he is not required, by reason only 

of his being an alleged offender, to perform any duties in addition to those required of 

others. 


(3) Notwithstanding anything in this article, an order given to an officer or man in close 
custody to perform a duty or the performance of a duty by him shall not relieve him from 
liability to be proceeded against for the offence for which he was arrested. 


(4) An officer or man in close custody may be deprived of all articles which might enable 
him to harm himself or others or might facilitate his escape or the escape of others, except 
when he is required to carry out any duty under (2) of this article which involves the 
bearing of arms. 


(5) Unless with the permission of the commanding officer, no person shall be admitted 
to the place where an officer or man is held in close custody, except: 

(a) the orderly officer; 

(b) a chaplain; 

(c) a medical officer; 

(d) the persons immediately responsible for his custody ; 


(e) when the accused is awaiting summary trial, an assisting officer if one has been 
detailed; and 


(f) if the accused is awaiting trial by court martial 

(i) his defending officer or counsel, 

(ii) his adviser, and, ) 

(111) if he has no defending officer or counsel, his witnesses. 
(6) An officer or man in close custody shall be permitted to send letters and telegrams and 
to read all correspondence addressed to him; except that the commanding officer may, on 
the grounds of security, direct that all letters, telegrams and other correspondence originated 
by or addressed to the person in close custody shall be scrutinized by an officer designated 
by the commanding officer, and an officer so designated may either hold any such cor- 
respondence or delete any portion of it. 


(7) An officer or man in close custody may be permitted to take, under supervision, the 
exercise necessary to preserve his health. 


(8) An officer or man in close custody shall be denied the privileges of his or any other mess, 
(G) 


105.25—SPECIAL CONDITIONS OF CLOSE CUSTODY OF WOMEN 
(1) Female persons shall not be held in close custody in the same accommodation as is 
provided for male officers or men. 


(2) Female persons shall not be held in close custody in the charge of male guards, except 
where other arrangements are unpractical and then only for as short a time as possible. 


(G) 
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105.26—OBSERVATION OF PERSONS IN CLOSE CUSTODY 


When a man other than a warrant officer is held in close custody, or when an officer or 
warrant officer is held in close custody in a place other than his quarters, he shall be 
observed by the person in charge of the place where he is in close custody at least once 
every hour for the first three hours after he arrives at that place and at least once every 
two hours thereafter. If any symptoms of illness are observed, the medical officer shall 
be sent for immediately. 


(G) 


105.27—-WHEN PERSONS IN CLOSE CUSTODY SENT TO HOSPITAL 


When an officer or man in close custody is sent to a hospital, he shall, while in hospital 
and while being transferred to and from hospital, continue to be held in close custody, 
unless he is ordered to be released from close custody by a commanding officer under 
article 105.29 (Subsequent Disposition of Person in Close Custody). 


(G) 


105.28—CUSTODY OF ACCUSED DURING TRIAL 


(1) Unless otherwise directed under (4) of this article, an accused person, whether or not 
he is already in close custody, shall be held in close custody for the duration of his trial 
before a service tribunal. 


(2) An officer or man, while before a service tribunal for trial, shall be in the charge of 
an escort who shall when practical be an officer or man, as the case may be, of equivalent 
or higher rank. The escort shall be responsible for the safe custody of the accused person, 
but shall obey the directions of the service tribunal while the trial is in progress. 

(3) An accused person shall not be handcuffed while before a service tribunal, unless 
it is necessary for the purpose of preventing escape or violent conduct. 

(4) The officer presiding at a summary trial or the president of a court martial may, for 
such period of the trial or of any adjournment as he directs, cause an accused person to be 
discharged from close custody and may or may not order him to be placed in open custody 
for all or any part of that period. (See Sectton 4—“Open Custody”.) 

(5) When a person has been discharged from close custody under (4) of this article, 
whether placed in open custody or not, the officer presiding at a summary trial or the 
president of a court martial, as the case may be, may cause him again to be placed in close 
custody. 


(G) 


105 .29—-SUBSEQUENT DISPOSITION OF PERSON IN CLOSE CUSTODY 


(1) When under article 105.16 (Preliminary Disposition of Person in Close Custody), 
a person has been placed in civil custody or service custody or is taken to a unit or 
formation of the army, a commanding officer may order that person: 


(a) to continue,to be held in close custody; or 
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105 .29—SUBSEQUENT DISPOSITION OF PERSON IN CLOSE CUSTODY 
—(Cont’d) | 


(b) to be discharged from close custody and placed in open custody (see Section 4— 
“Open Custody”); or 


(c) to be discharged from close custody, without placing him in open custody. 


(2) When a person has been continued in close custody under (1) (a) of this article, a 
commanding officer may at any time discharge him from close custody and at the same 
time, or at any time prior to disposal of the case, may place him in open custody. (See 
Section 4—“Open Custody’’.) 


(3) When all the charges against a person in close custody have been dismissed, the com- 
manding officer shall immediately order that person to be discharged from custody. 


(4) When a person has been discharged from close custody, a commanding officer may, 
subject to subsection three of section one hundred and thirty-two of The National Defence 
Act (see article 105.384—“Limitations in Respect of Custody”), at any time again place 
him in close custody in respect of the offence with which he was originally charged. 


(G) 


Section 4—Open Custody 


105 .30—WHEN PERSON IN OPEN CUSTODY 


Every alleged offender who is under arrest, but who is not in close custody, is in open 
custody and shall continue to be in open custody until under KR(Army) he is either 
placed in close custody or discharged from custody. 


(G) 


105 .31—CONDITIONS OF OPEN CUSTODY 
(1) An officer or man in open custody shall not: 
(a) leave camp, except as authorized by the commanding officer; or 
(6) use the common rooms, other than the dining-room, of his or any other mess 
or enjoy any other mess privileges; or 
(c) appear at any place of entertainment; or 
(d) appear outside his quarters, dressed otherwise than in uniform. 
(2) An officer or man in open custody may: 
(a) be required to report at such places and times as may be specified by a 
superior officer; and 


(b) be ordered to perform any duties which he might properly have been ordered 
to perform if he were not in open custody, but care should be taken to 
ensure that he is not required, by reason of his being an alleged offender, to 
perform any duties in addition to those required of others. 


(G) 


) 
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105 .32—SUBSEQUENT DISCHARGE OF PERSON FROM OPEN CUSTODY 


(1) An officer or man may be discharged from open custody at any time by or under the 
authority of a commanding officer. 


(2) When all the charges against a person in open custody have been dismissed, the com- 
manding officer shall immediately order that person to be discharged from custody. 


(3) When an officer or man is placed in close custody, he shall thereupon cease to be in 
open custody. 


(4) When an officer or man has been in open custody and has been discharged therefrom 
under (1) of this article, he may again be placed in open custody or in close custody by or 
under the authority of a commanding officer for the offence with which he was originally 
charged. 


(G) 


Section 5—Special Provisions 


105 .33—SPECIAL REPORT IN CASE OF OFFICERS AND WARRANT OFFICERS 


(1) In addition to any report required under article 105.20 (Report of Close Custody to 
Superior Authority), when an officer or warrant officer is arrested, the commanding officer 
shall immediately report the case to Army Headquarters. 


(2) When an officer or warrant officer, having been arrested, is discharged from custody 
and has not been rémanded for summary trial by a superior commander or trial by a court 
martial, the commanding officer shall send a report of the circumstances to Army Head- 
quarters. 


(C) 


105 .34—-LIMITATIONS IN RESPECT OF CUSTODY 


(1) Section one hundred and thirty-two of The National Defence Act provides: 


‘132. (1) Where a person triable under the Code of Service Discipline has been 
placed under arrest for a service offence and remains in custody for eight days 
without a summary trial having been held or a court martial for his trial having 
been ordered to assemble, a report stating the necessity for further delay shall be 
made by his commanding officer to the authority who is empowered to convene a 
court martial for the trial of that person, and a similar report shall be forwarded 
in the same manner every eighth day until a summary trial has been held or a 
court martial has been ordered to assemble. 


(2) Every person held in custody in the circumstances mentioned in sub- 
section one, who has been continuously so held for a period of twenty-eight days 
without a summary trial having been held or a court martial having been ordered 
to assemble, shall at the expiration of that period be entitled to direct to the 
Minister, or to such authority as the Minister may prescribe or appoint for that 
purpose, a petition to be freed from custody or for a disposition of the case and 
in any event that person shall be so freed when a period of ninety days continuous 
custody from the time of his arrest has expired, unless a summary trial has been 
held or a court martial has been ordered to assemble. 


105.34 KR (Army) 


105 .34—LIMITATIONS IN RESPECT OF CUSTODY—(Cont’d) 


(3) A person who has been freed from custody pursuant to subsection two 
shall not be subject to re-arrest for the offence with which he was originally 
charged, except on the written order of an authority having power to convene a 


court martial for his trial.” 
(2) The report referred to in (1) of this article may be in letter, memorandum, or message 


form. 


(C) 


(105.35 TO 105.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 106 


PREPARATION OF CHARGE FORMS 


(Refer carefully to article 1.02 (Definitions) when reading 
every regulation in this chapter.) 


Section 1—Explanation 


106.01—MEANING OF “CHARGE” 


For the purposes of proceedings under the Code of Service Discipline, a charge is a formal 
accusation that a person amenable to that Code has committed a service offence. 


(C) 


106.02—WHEN CHARGE REPORT PREPARED 


(1) Every charge under The National Defence Act against an officer or man shall initially 
be recorded on a charge report. 


(2) A charge report shall be 
(a) in writing; and 
(b) prepared in accordance with Section 2 of this chapter. 
(M) 
NOTES 


(A) Charge reports are not prepared when the accused is a civilian subject to the Cocle of Service 
Discipline. In such a case, the initial action is preparation of a charge sheet. 


(M) 


106.03—WHEN CHARGE SHEET PREPARED 


A charge sheet shall be prepared in accordance with Section 3 of this chapter when a 
charge is referred to a superior commander for trial under section one hundred and thirty- 
seven of The National Defence Act or to a convening authority with a recommendation 
for trial by court martial. 


(M) 


Section 2—Preparation of Charge Reporis 


106 .04—GENERAL PROVISIONS 
(1) Every charge report shall contain: 
(a) a commencement (see article 106.05); and 


(b) the charge or charges (see article 106.06). 
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106 .04—GENERAL PROVISIONS— (Cont'd) 
(2) All charges should be included in one charge report but, when it is considered desirable, 
the charges may be recorded in separate charge reports. 


(3) If there is more than one charge in a charge report, the charges should be numbered 
and, when charges are laid in the alternative, the alternative nature of the charges involved 
shall be indicated on the charge report. 


(4) The section of The National Defence Act under which a charge is laid should be set 
out in a charge report. 


(5) A separate charge report shall be prepared for each person charged. 
(6) Every charge report should contain a minute, to be signed by each officer dealing with 
the case, showing the action that he has taken. 
(7) Every charge report should contain a list of the witnesses whom it is expected will be 
called on the hearing of the charge. 

(M) 

| NOTES 
(A) For form of charge reports, see article 106.09. 


(B) The list of witnesses should not be compiled with reference to any particular charge in the charge 
report nor should any indication be given of the evidence that may be expected. 


(M) 


106.05—COMMENCEMENT 

Every charge report shall begin with the number, rank, name, and unit of the person 
charged. 

(M) 


106 .06—CHARGES 
Each charge in a charge report shall: 
(a) allege one offence only; and 
(b) contain 
(i) a statement of the offence with which the accused is charged (see article 
106.07), and 
(ii) a statement of the particulars of the act, omission, conduct, disorder or 
neglect constituting the offence (see article 106.08). 
(M) 
NOTES 


(A) As an example of the rule prescribed in (a), a single charge under Section 66(7) of The National 
Defence Act alleging that the accused “forced or struck a sentinel” would be a bad charge as it 
would allege two separate offences. 


(M) 


( 
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106 .07—STATEMENT OF OFFENCE 

Every statement of an offence in a charge report should be drawn in accordance with the 
appropriate form prescribed in Chapter 103 (Service Offences). 

~(M) 


106 .08—STATEMENT OF PARTICULARS 


(1) Every statement of the particulars of an offence in a charge report shall include 
sufficient details to enable the accused to know exactly what he is charged with, so that 
he may prepare his defence and direct it to the occasion and the events indicated in 
the charge. 


(2) A statement of the particulars of an offence should, when practical, include an 
allegation of the place, date and time of the alleged commission of the offence. 


(M) 


* 


NOTES 
(A) If the actual date or time is not certain, the date or time of the alleged commission of the offence 
may be described as “on a day between” two limiting dates, “between .... hours and .... hours”, 
or “at approximately .... hours”, but when this is done, care should be taken to make as close 
an estimate as the circumstances permit. 


(M) 


106 .09—FORM OF CHARGE REPORTS 
A charge report should be prepared in the following form: 


CHARGE REPORT 
Part I 


I ACCUSED ee REener rerun Mere NM, PEO es Vim ode eal canele ees ¥aedls sees bd ecas 
(number) (rank) (surname) (Christian names in full) 


fe 6 6 © o1u © One 6 6 @, 8) 8 1s! ef 8 0 © 8: 0) (8-0 618 0 (66:8 sm) 0) 6) 6 0 © 0 0 6 6:6. Be 8) ©) 6; 6: [0 0:6) 6) 0: O).0. 6) @ 0 10 6: OOO 6: 6 6) 0 416: ee fa ee ne 6 Oe 8 ee 


(service) (station or unit) (component) 


is charged with having committed the following offence(s) : 


Charge Section of Statement of 
Number NDA Statement of Offence Particulars 


WITNESSES 


106.09 


106.09—FORM OF CHARGE REPORTS— (Cont'd) 


(Reverse side of Form) 


Part II 


SIGNATURE OF OFFICER 


DISPOSITION OF CHARGES: DEALING WITH CASE 


1 BUA GE 0 BML 0 Ree RR ae A A ow ie SR le ROU ph Vh ra Nene or erat 
(name and rank) 
Mo the heldwithtananilo. 2: 9.01.3 clistodipazn ..cad.ot Bree. 903. 510809 .@ 
(close or open) (office ) 
OR 


Not to be held in custody 


 Crrenatoe PORE Ta ce Re Ee. Sete lee ee ee dee coun) ©) aeee 
(name and rank) 
op besieldsMeceks.c sss sss custody. WEPOHis sees dee gees. 
(close or open) (office) 
OR 


Not to be held in custody 


"STS OR PS Cr Cee A ene Dine ern ean ti Scr 2 Migs 
(name and rank) 
Abteyajarsteiet cnt NANG leas Rm Raa Sap eren is CUStOC Vine este Secs ete nn im crs 
(close or open) (office) 
OR 


Not to be held in custody 


Dismissed or found not guilty of 


gharge(s)emumber(s) cage. nase le fee + Pai te ae ahepere = Fate tO) Pts os 
(name and rank) 
BE cu eae 
Guilty of charge(s) number(s)...... 
and sentenced without punishment 
SPAREN ARH POPE eh oe ee ee PIS CHOme © RUNS G Satara tn eioas eager 
(mame and rank) 
Tdi lh Bee aes a ee 
Guilty of charge(s) number(s)...... 
and sentenced, after approval of 
UMISHIMENLIWETTAE GUO. nunc cet all ne ee Ocean me errs 


eoceoererere ee eee eee ee eee 


Charge sheet prepared and referred to 
SUDCTIOT AUGHOTItY «va... see drew. es 


eevee eerecec eee eee ee eee 


(office) 
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Section 3—Preparation of Charge Sheets 


106.10—GENERAL PROVISIONS 
(1) Every charge sheet shall contain: 
(a) a commencement (see article 106.11); and 
(b) the charge or charges (see article 106.12). 
(2) A charge sheet shall be signed by the commanding officer of the person charged and 
shall show the date upon which it is so signed. 


(3) All charges should normally be included in one charge sheet, but when the com- 
manding officer, superior commander or convening authority considers it desirable, the 
charges shall be recorded in separate charge sheets. 


(4) If there is more than one charge in a charge sheet, the charges should be numbered 
and, when laid in the alternative, the alternative nature of the charges involved shall be 
indicated on the charge sheet. 


(5) Every charge sheet should contain a note in the margin at the left of each charge 
indicating the section of The National Defence Act under which it is laid. 


(6) A separate charge sheet shall be prepared for each person charged. 
(M) 
NOTES 


(A) For specimen charge sheets, see article 106.15. 


(M) 


106. 11—COMMENCEMENT 


(1) Every charge sheet shall begin with the number, rank, name and unit of the person 
charged. 
(2) Subject to (3) of this article, the following form should be used at the commencement 
of every charge sheet: 
The accused, (number), (rank), (surname), (Christian names in full), (unit), Cana- 
dian Army (component), is charged with having, committed the following offence(s). 
(3) When a person other than an officer or man is charged, the following form should 
be used: 


The accused, (surname), (Christian names in full), is charged with having, while 
subject to the Code of Service Discipline as (an officer) (a man), committed the 


following offence(s). 
(M) 
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106. 12—CHARGES 
Each charge in a charge sheet shall 
(a) allege one offence only; and 


(b) be divided into two parts as follows: 
(i) a statement of the offence with which the accused is charged (see article 
106.13), and 
(ii) a statement of the particulars of the act, omission, conduct, disorder or 
neglect constituting the offence (see article 106.14). 


(M) 


NOTES 


(A) As an example of the rule prescribed in (a), a single charge under Section 66(7) of The Nationai 
Defence Act alleging that the accused “forced or struck a sentinel” would be a bad charge as it 
would allege two separate offences. 


(M) 


106.13—STATEMENT OF OFFENCE 
Every statement of an offence in a charge sheet should be drawn in accordance with the 


appropriate form prescribed in Chapter 103 (Service Offences). 


(M) 


106. 14—-STATEMENT OF PARTICULARS 


(1) Every statement of the particulars of an offence in a charge sheet shall include 
sufficient details to enable the accused to know exactly what he is charged with, so that 
he may prepare his defence and direct it to the occasion and the events indicated in the 
charge. 


(2) A statement of the particulars of an offence should, when practical, include an alle- 
gation of the place, date and time of the alleged commission of the offence. 
(M) 


NOTES 


(A) If the actual date or time is not certain, the date or time of the alleged commission of the offence 
may be described as “on a day between” two limiting dates, “between .... hours and .... hours”, or 
“at approximately , . . hours”, but, when this is done, care should be taken to make as close an 
estimate as the circumstances permit. 


(M) 
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106. 15—SPECIMENS 


(1) The following is a specimen charge sheet containing two charges: 


First Charge 
Sec. 74 
N.D.A. 


Second Charge 


Sec. 81 
N.D.A. 


CHARGE SHEET 


The accused, No. 1000 Corporal DOE, John Joseph David, No. 11 
Personnel Depot, Canadian Army Active Force, is charged with having 
committed the following offences: 


DIsoBEYED A LAWFUL COMMAND OF SUPERIOR OFFICER 


Particulars: In that he at No. 11 Personnel Depot, at approximately 1630 
hours, 12 July, 1950, did not leave the Men’s Canteen when ordered to 
do so by No. 1005 Sergeant Right, R.U. 


ABSENTED HIMSELF WitTHOUT LEAVE 


Particulars: In that he at 1630 hours, 30 June, 1950, without authority, 
was absent from No. 11 Personnel Depot, and remained absent until 1000 
hours, 11 July, 1950. 
(Signed) “I, M. HEAD” 
(I. M. Head) Lt Col 
Commanding Officer, 
No. 11 Personnel Depot 


14 July, 1950. 


(2) The following is a specimen charge sheet containing three charges, one of which is 
laid in the alternative: 


First Charge 
Sec. 104 
N.D.WA. 


Second Charge 
(Alternative) 
Sec. 118 

N.D.A. 


Third Charge 
Sec. 106 
N.D.A. 


(C) 


CHARGE SHEET 


The accused, No. 9000 Sergeant BORDEN, George Henry, Ist Bat- 
talion Blankshire Rifles, Canadian Army Active Force, is charged with 
having committed the following offences: 


STEALING 


Particulars: In that he at Camp Shilo on 13 July, 1950, stole a wrist-watch 
bearing the initials “J.D.”, the property of No. 1000 Private DOH, J.D. 


CoNnDUCT TO THE PREJUDICE OF GooD ORDER AND DISCIPLINE 


Particulars: In that he at Camp Shilo at 1500 hours, 15 July, 1950, was 
improperly in possession of a wrist-watch bearing the initials “J.D.”, the 
property of No. 1000 Private DOE, J.D. 


Lost sy Necuect Pusiic PrRorerty 


Particulars: In that he at Camp Shilo between 15 June, 1950, and 30 June, 
1950, through neglect lost one Mark IV Range Finder. 


(Signed) “I. M. HEAD” 
(CL MHead), Lit: Col 
Commanding Officer, 
Ist Battalion Blankshire Rifles 


16 July, 1950. 


(106.16 TO 106.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 107 
INVESTIGATION AND PRELIMINARY DISPOSITION OF CHARGES 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


107.01—_STATUTORY REQUIREMENT FOR INVESTIGATION OF A CHARGE 
Section 134 of The National Defence Act provides: 


“134. Where a charge is laid against a person to whom this Part applies alleging 
that he has committed a service offence, the charge shall forthwith be investigated 
in accordance with regulations made by the Governor in Council.”’. 


(C) 
NOTES 


(A) A charge is defined by article 106.01 (Meaning of “‘Charge”) and should not be confused with a mere 
complaint, which is an informal report that an offence has been committed. 


(B) The investigation contemplated by this chapter is in no sense a trial. It is merely an exploratory step 
designed to enable service authorities to decide whether there are grounds to justify proceeding with 
a charge. 


(M) 


107.02—MODE OF INVESTIGATION OF CHARGE 


(1) An investigation of a charge should be conducted: 


(a) if the accused is an officer, by the commanding officer or a commissioned officer 
acting under the commanding officer’s authority; and 


(6b) if the accused is not an officer, by the commanding officer or an officer or man 
acting under the commanding officer’s authority. 


(2) The investigation of a charge may be made in such manner as seems to the person 
conducting the investigation to be appropriate in the circumstances. 


(G) 


107.03—REPORT FOLLOWING INVESTIGATION 


When an investigation has been completed by any person other than the commanding 
officer, the results should be communicated: 


(a) when the accused is not an officer or warrant officer, to 
(i) a delegated officer having command over the accused, or 


(ii) the commanding officer, if there is no delegated officer having command over 
the accused or if it is not practical to report to that delegated officer; and 


(b) if the accused is an officer or warrant officer, to the commanding officer. 
(M) 


AL 44 
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107.03—REPORT FOLLOWING INVESTIGATION—(Cont’d) 
NOTES 


(A) A delegated officer has jurisdiction in respect of a man who is not a member of, but who is present at, 
the unit to which the delegated officer belongs. Where the trial of a man of another unit can be held just 
as conveniently by the accused’s own commanding officer or by the commanding officer of the unit at 
which the accused is present when proceedings are taken, a delegated officer should not exercise his 
juridiction. 

(B) (Reserved—WNavy) 

(M) (1 Mar 59) 


107.04A—PRELIMINARY DISPOSITION OF CHARGE 


(1) When a delegated officer receives the results of an investigation he shall: 
g 
(a) if the accused is an officer or warrant officer refer the case to the commanding officer; 


(b) if the offence is one which he is not empowered to try under article 108.10 (Dele- 
gation of a Commanding Officer’s Powers) refer the case to the commanding officer; 


(c) if in his opinion his powers of punishment would be inadequate if the accused 
were found guilty, refer the case either to another delegated officer having greater 
powers of punishment or to the commanding officer; and 


(d) in any other case, dismiss or proceed with the charge. 


(2) When a commanding officer receives the results of an investigation, he: 
(a) may require a further investigation to be conducted; and 


(b) shall, upon the completion of the investigation to his satisfaction 
(i) cause the charge to be proceeded with, or 
(ii) dismiss the charge if he considers that it should not be proceeded with. 


(M) (1 Jul 59) 
NOTES 


(A) The power of a delegated officer to dismiss a charge is dependent upon his power to try the accused. If the 
delegated officer has no authority to try the accused on any of the grounds stated in paragraph (1)(a), (b) 
or (c) of this article he has no power to dismiss the charge. 


(B) The commanding officer has, under section 135 of the National Defence Act, power to dismiss any charge 
regardless of the rank or status of the accused or the gravity of the offence. 


(C) Before dismissing any charge he is empowered to try, the officer dealing with that charge should realize 
that if the charge is dismissed it cannot subsequently be proceeded with, since Section 57 of the National 
Defence Act precludes a service tribunal from trying an accused upon a charge that has been dismissed. 


(D) For the procedure when a charge is to be proceeded with, see Chapter 108 (Summary Trials by Com- 
manding Officers). 


(M) (1 Jul 59) 


107.05—GENERAL RULES FOR INVESTIGATION OF CHARGE 


(1) An investigation into a charge shall be conducted as soon as practical after the alleged 
commission of the offence. 


(2) Hasty and ill-considered accusations shall be discouraged. 


(3) An investigation shall be so conducted as to ensure that altercations with excited or 
drunken men are avoided, and that a man under the influence of temper or drink is not 
placed in a situation likely to excite him further and to lead him into acts of violence and 
insurbodination. 


(G) 
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107 .05—GENERAL RULES FOR INVESTIGATION OF CHARGE—(Cont’d) 
NOTES 


(A) When it is decided to proceed with a charge, it is important to ensure that the accused person is 
brought 40 trial with all possible speed, since by Section 132 of The Natwonal Defence Act when a 
person is held in custody for more than eight days without a summary trial having commenced 
or a court martial for his trial having been ordered to assemble, it is necessary to forward a report 
to superior authority setting forth the reasons for the delay. Under the same section, the accused 
will be entitled to direct a petition to the Minister, or an authority appointed by him, for release 
from custody when he has been held for twenty-eight days under these circumstances, and the 
accused must be freed if ninety days have elapsed. (See also article 105.34—“Limitations in 


Respect of Custody’). 
(M) 


(107.06 TO 107.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER .108 


SUMMARY TRIALS BY COMMANDING OFFICERS 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Introductory 


108.01—TRIALS AUTHORIZED UNDER THIS CHAPTER 


Summary trials under this chapter shall be before: 


(a) an officer to whom a commanding officer has delegated powers of trial and punish- 
ment (see article 108.10), referred to in this chapter as a ‘‘delegated officer’; or 


(b) a commanding officer. 


(M) 


108.02—RESPONSIBILITY OF COMMANDING OFFICER FOR PUNISHMENTS 


(1) The commanding officer shall be responsible for all punishments imposed at his station 
or unit by him or by a delegated officer. 


(2) In particular, a commanding officer shall ensure that: 
(a) no unauthorized punishment is imposed; 


(b) the punishment imposed is appropriate to the offence charged and applicable to 
the offender at the time the punishment is imposed; 


(c) no unauthorized officer or other person imposes any punishment; and 


(d) when a minor punishment has been imposed, it is carried into effect in accordance 
with section 5 of this chapter. 


(M) 


NOTES 


(A) The powers of a commanding officer to alter or remit a punishment imposed by himself or by a delegated 
officer are prescribed in article 114.55 (Power to Quash Findings and Alter Findings and Sentences). 


(M) 
(108.03 TO 108.09 INCLUSIVE: NOT ALLOCATED) 
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Sen ee ene eee eee ener ern ———————————e 


Section 2—Trial by Delegated Officer 


108.10—DELEGATION OF A COMMANDING OFFICER’S POWERS 


(1) Subject to (3) of this article a commanding officer may authorize any officer not below 
the rank of captain who is serving under his command to exercise, in respect of offences 
included in paragraph (2) of article 108.31, powers of trial and punishment under this 
section of men below the rank of warrant officer class 2. 


(2) An authorization under (1) of this article shall be in writing and contain the name of 
the delegated officer or a designation of him by reference to his appointment or the duties 
he performs. 


(3) The classes of officers whom a commanding officer may, under this article, authorize 
to exercise powers of trial and punishment and, within the limits prescribed by the Natzonal 
Defence Act, the maximum punishments they may impose, may be limited as prescribed by 
the Chief of the General Staff. 


(G) (PC 1959-46 of 14 Jan 59) (1 Jul 59) 


NOTES 
(A) (Reserved—Navy) 
(B) A delegated officer cannot try 
(a) a civilian subject to the Code of Service Discipline (see article 102.19) ; 
(b) a charge of murder, rape, or manslaughter committed in Canada (see article 102.23); or 
(c) an accused charged with an offence not included in paragraph (2) of article 108.31. 


If a delegated officer should purport to try an accused charged with an offence not included in paragraph 
(2) of article 108.31 or an offence he is not empowered to try, the proceedings are a nullity and the accused 
may be tried by a tribunal having jurisdiction. 


(C) A delegated officer has jurisdiction in respect of a man who is not a member of, but who is present at, the 
unit to which the delegated officer belongs. Where the trial of a man of another unit can be held just 
as conveniently by the accused’s own commanding officer or by the commanding officer of the unit at 
which the accused is present when proceedings are taken, a delegated officer should not exercise his 
jurisdiction. 


(M) (1 Jul 59) 


108.11—POWERS OF PUNISHMENT OF DELEGATED OFFICER 


The powers of punishment of a delegated officer shall be limited to the punishments and 
subject to the conditions prescribed in the table to this article, and to such further limita- 
tions as the commanding officer may from time to time direct in writing. 


(C) 
NOTES 


(A) The powers of a commanding officer to alter or remit a punishment imposed by himself or by a delegated 
officer are prescribed in article 114.55 (Power to Quash Findings and Alter Findings and Sentences). 


(B) AL/Cpl or L/Bdr is not a non-commissioned officer and is included in the phrase “‘all men below corporal”. 


(M) (1 Mar 59) 
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108.12—COMMENCEMENT OF SUMMARY TRIAL BY DELEGATED OFFICER 


(1) Before a delegated officer commences a summary trial, he shall peruse the charge report 
to determine whether he is precluded from trying the accused: 
(a2) by reason of the accused’s rank or status; 
(b) because the offence is one which he is pursuant to article 108.10 (Delegation of a 
Commanding Officer’s Powers) not empowered to try; 
(c) because the delegated officer considers his powers of punishment to be inadequate 
having regard to the gravity of the alleged offence. 


(2) When the delegated officer has determined that he is not precluded from trying the 
accused, he shall have the accused brought before him and shall proceed with the trial as 
prescribed in this section. 


(3) When the delegated officer has determined that he is precluded from trying the accused 
he shall: 
(a) if he is precluded for a reason set out in paragraph (1) (a) or (b), refer the case to 
the commanding officer; or 


(b) if he is precluded for the reason set out in paragraph (1)(c), refer the case to the 
commanding officer or to a delegated officer having greater powers of punishment 
than he himself holds. 

(M) (1 Jul 59) 
NOTES 


(A) A delegated officer has jurisdiction in respect of a man who is not a member of, but who is present at, the 
unit to which the delegated officer belongs. Where the trial of a man of another unit can be held just as 
conveniently by the accused’s own commanding officer or by the commanding officer of the unit at which 
the accused is present when proceedings are taken, a delegated officer should not exercise his jurisdiction. 


(M) (1 Jul 59) 


108.13—GENERAL RULES FOR CONDUCT OF TRIAL BY DELEGATED OFFICER 


(1) When a delegated officer tries an accused summarily, he shall conduct the trial in 
the presence of the accused and: 


(a) cause Part I of the charge report to be read to the accused; 

(b) either direct that the evidence be taken on oath or inform the accused that he 
has the right to require that the evidence be taken on oath; 

(c) receive such evidence as he considers will assist him in determining whether 

(i) the charge should be dismissed or the accused found not guilty, or 
(ii) the accused should be found guilty, or 
(iii) the accused should be remanded to the commanding officer; 

(d) hear the accused, if he desires to be heard; 

(e) call such witnesses as the accused may request to be called and whose attendance 
can, having regard to the exigencies of the service, reasonably be procured, but 
nothing in this subparagraph shall require the procurement of the attendance 
of any witnesses the request for whose attendance is deemed by the delegated 
officer to be frivolous or vexatious; 

(f) permit the accused to put to any witness such questions as are relevant to the 
charge or to the conduct and character of the accused; and 

(g) if he considers that the interests of justice so require, adjourn the trial to enable 
further information to be obtained. 


(2) A delegated officer may dismiss a charge at any stage of a trial. 
AL 45 


QR(Army) Art. 108.15 


aia is ig roy RULES FOR CONDUCT OF TRIAL BY DELEGATED OFFICER 
—(Cont’ 

(3) When, under (1) of this article, the evidence is to be taken on oath, the delegated 
officer shall, before the evidence of each witness is heard: 


(a) cause the witness to take the following oath: ‘‘I swear that the evidence to be 
given by me shall be the truth, the whole truth, and nothing but the truth. So 
help me God.”’; or 


(b) if the witness objects to taking an oath, cause him to make the following affirma- 
tion: ‘‘I solemnly affirm that the evidence to be given by me shall be the truth, 
the whole truth, and nothing but the truth’. 

(M) 
NOTES 


(A) The charge report must be read to the accused at the outset of a summary trial and the question as to 
whether the evidence is to be taken on oath must be resolved before the trial proceeds. Other steps in 
the trial referred to in this article may be taken at any stage without reference to the order in which they 
are mentioned in the article. 


(M) (1 Mar 59) 


108.14—ACTION BY DELEGATED OFFICER WHEN POWERS OF PUNISHMENT 
INADEQUATE 

If, during a trial, a delegated officer concludes that he lacks jurisdiction, either because 

his powers of punishment would, if the accused were found guilty, prove inadequate, or for 

any other reason, he shall not pronounce a finding but shall refer the case to the com- 

manding officer or to another delegated officer having greater powers of punishment. 


(M) 
NOTES 


(A) The situation envisaged by this article should not normally arise if, before commencing the trial the 
delegated officer has been careful to ascertain whether he has jurisdiction. It may occur, however, when 
the evidence at the trial reveals the offence to be much more serious than was previously believed. 


(B) When the delegated officer has pronounced any finding or sentence at the trial, he cannot then remand 
the accused to the commanding officer for trial, as the accused would be entitled to plead that he had 
already been convicted of the offence and so could not be tried again. (See article 102.17—‘ Previous 
Acquittal or Conviction’’.) 


(M) 
108.15—DETERMINATION OF FINDING AND SENTENCE BY DELEGATED 
OFFICER 


(1) When a delegated officer, after hearing the evidence, concludes that it has been proved 
beyond reasonable doubt that the accused committed either: 


(a) the offence charged, on the particulars given in the charge report; 
(b) the offence charged, on a special finding of guilty under (2) of this article; or 


(c) arelated or less serious offence prescribed in section 120 of the National Defence 
Act (see article 103.62—‘‘ Conviction of Related or Less Serious Offences’’); 


he shall determine what sentence should be imposed. 


(2) When a delegated officer concludes that: 


(a) while the facts proved differ materially from the facts alleged in the statement 
of particulars in the charge report, they are nevertheless sufficient to establish 
the commission of the offence stated in the charge report; and 


(b) the difference between the facts proved and the facts alleged in the statement of 
particulars has not prejudiced the accused in his defence; 
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108.15—DETERMINATION OF FINDING AND SENTENCE BY DELEGATED 
OFFICER—(Cont’d) 


the delegated officer may, instead of making a finding of not guilty, make a special finding 
of guilty in which are stated the exceptions or variations from the facts alleged in the 
statement of particulars. 


(3) In determining the sentence, a delegated officer shall take into consideration: 


(a) the gravity of the offence and the character and previous conduct of the offender; 
and 


(b) any consequences of the finding or of the sentence. 


(M) (1 Mar 59) 
NOTES 


(A) An example under (2) of this article is where in a charge of being absent without leave it is alleged in the 
particulars that the accused was absent from 1 Mar 56 to 15 Mar 56 whereas at the trial it is proved 
that the accused was absent from 5 Mar 56 to 10 Mar 56. The accused may, instead of being found not 
guilty, be found guilty, on a special finding, of being absent without leave from 5 Mar 56 to 10 Mar 56. 


(B) In determining the severity of sentence necessary for the prevention of other similar offences, the dele- 
gated officer should consider whether offences of this nature are unusually prevalent. An offence which is 
unusually prevalent may require a more severe sentence than one which is rare. 


(C) The consequences of sentence may include such general consequences as delayed promotion and an 
adverse effect upon the subsequent service career of the offender. 


(D) When the delegated officer is trying an accused against whom there is more than one charge, he may 
pass one sentence only in respect of all the charges which are before him. (See article 104.14—‘‘One 
Sentence only May be Passed’’.) 


(M) (1 Mar 59) 
ae ee OF FINDING AND SENTENCE BY DELEGATED 
FICE 


(1) As soon as practical after the evidence has been received, a delegated officer shall, in 
the presence of the accused, pronounce the finding and, if the accused is found guilty, the 
sentence. 


(2) If the delegated officer makes, under article 108.15, a special finding of guilty or a 
finding of guilty of a related or less serious offence than that charged, he shall inform the 
accused of that finding. 


(M) (1 Mar 59) 
108.17—TRIAL IN FIRST INSTANCE BY COMMANDING OFFICER 


Nothing in this section shall preclude a commanding officer from trying an accused who has 
not previously been dealt with by a delegated officer. 


(G) 
(108.18 TO 108.24 INCLUSIVE: NOT ALLOCATED) 


Section 3—Trial by Commanding Officer 


108.25—POWER OF COMMANDING OFFICER TO TRY ACCUSED 
Section 136 of The National Defence Act provides in part: 


“136. (1) A commanding officer may in his discretion try an accused person by 
summary trial, but only if all of the following conditions are satisfied: 
(a), the accused person is either a subordinate officer or a man below the rank 
of warrant officer; 
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108.25—POWER OF COMMANDING OFFICER TO TRY ACCUSED—(Cont’d) 
(0) having regard to the gravity of the offence, the commanding officer considers that 
his powers of punishment are adequate; 


(c) the commanding officer is not precluded from trying the accused person by reason 
of his election, under regulations made by the Governor in Council, to be tried by 
court martial; and (See article 108.31—“‘ Election to be Tried by Court Martial’’.) 


(d) the offence is not one that in regulations made by the Governor in Council the 
commanding officer is precluded from trying.”’. (See article 108.31—‘‘Election to 
be Tried by Court Martial’’.) 


(2) No commanding officer below the rank of major shall try a subordinate officer. 
(M) (1 Jul 59) 


NOTES 


(A) A commanding officer cannot try a civilian subject to the Code of Service Discipline. The only service 
tribunal that can try such a civilian is a court martial. 


(M) (1 Jul 59) 


108.26—OFFICER TO ASSIST ACCUSED 


(1) When an accused is to be tried by a commanding officer, an officer shall be detailed 
by or under the authority of the commanding officer to assist the accused, if: 


(a) the accused requests that an assisting officer be detailed; and 
(b) the exigencies of the service permit his request to be complied with. 


(2) The assisting officer shall attend when the commanding officer tries the accused. 


(M) 
NOTES 
(A) Except as provided in article 108.29 (1)(h), the assisting officer is not normally permitted to take part 
in a summary trial. He may, however, assist the accused in the preparation of his defence and advise 
him regarding witnesses and evidence. 


(M) (1 Mar 59) 


108.27—POWERS OF PUNISHMENT OF A COMMANDING OFFICER 


The powers of punishment of a commanding officer shall be limited to the punishments 
and subject to the conditions prescribed: 


(a2) in Table ‘‘A”’ to this article, when the commanding officer is of or above the rank 
of major; and 
(b) in Table “B”’ to this article, when the commanding officer is below the rank of 
major. 
(G) (14 Jan 53) 
NOTES 


(A) The tables to this article include the restrictions on punishments contained in The National Defence Act, 
together with additional restrictions, and are a complete statement of the powers of punishment 
exercisable by commanding officers. 


(B) A commanding officer who is below the rank of major has no powers of trial or punishment when the 
accused is a subordinate officer. 


(C) AL/Cpl or L/Bdr is not a non-commissioned officer and is included in the phrase ‘‘all men below corporal”. 
(D) (Reserved-Navy). 


(M) (1 Mar 59) 
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108.283—COMMENCEMENT OF SUMMARY TRIAL BY COMMANDING OFFICER 


(1) Before a commanding officer commences a summary trial, he shall peruse the charge 
report to determine whether he is precluded from trying the accused: 


(a) by reason of the accused’s rank or status; or 


(b) because the commanding officer considers his powers of punishment to be inade- 
quate having regard to the gravity of the alleged offence. 


(2) When the commanding officer has determined that he is not precluded from trying 
the accused, he shall have the accused brought before him, accompanied by the assisting 
officer, if any, and shall proceed with the trial as prescribed in this section. 


(3) When the commanding officer has determined that he is precluded from trying the 
accused, he shall remand the accused pending disposal of the case by higher authority. 


(M) 


108.29—GENERAL RULES FOR TRIAL BY COMMANDING OFFICER 


(1) When a commanding officer tries an accused summarily, he shall conduct the trial 
in the presence of the accused and: 


(a) cause Part I of the charge report to be read to the accused; 


(b) when required to do so under article 108.31, ask the accused whether he elects 
to be tried by court martial; 


(c) either direct that the evidence be taken on oath or inform the accused that he 
has the right to require that the evidence be taken on oath; 


(d) receive such evidence as he considers will assist him in determining whether 
(i) the charge should be dismissed or the accused found not guilty, or 
(ii) the accused should be found guilty, or 
(iii) the accused should be remanded to higher authority; 


(e) hear the accused, if he desires to be heard; 


(f) call such witnesses as the accused may request to be called and whose attendance 
can, having regard to the exigencies of the service, reasonably be procured, but 
nothing in this subparagraph shall require the procurement of the attendance 
of any witnesses, the request for whose attendance is deemed by the commanding 
officer to be frivolous or vexatious; ° 


(g) permit the accused to put to any witness such questions as are relevant to the 
charge or the conduct and character of the accused; 


(h) ask the assisting officer, if any, to state any fact that should be brought out in 
the interests of the accused; and 


(t) if he considers that the interest of justice so require, adjourn the trial to enable 
further evidence to be given. 


(2) A commanding officer may dismiss a charge at any stage of a trial. 
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108.29—GENERAL RULES FOR TRIAL BY COMMANDING OFFICER— (Cont'd) 


(3) When, under (1) of this article, the evidence is to be taken on oath, the commanding 
officer shall, before the evidence of each witness is heard: 


(a2) cause the witness to take the following oath: ‘‘I swear that the evidence to be given 
by me shall be the truth, the whole truth, and nothing but the truth. So help me 
God.”’; or 


(6) if the witness objects to taking an oath, cause him to make the following affirma- 
tion: ‘‘I solemnly affirm that the evidence to be given by me shall be the truth, 
the whole truth, and nothing but the truth.”’. 


(M) 


NOTES 


(A) Paragraphs (1) (a) and (b) must be complied with at the outset of a summary trial and the question as to 
whether the evidence is to be taken on oath must be resolved before the trial proceeds. Other steps in 
the trial referred to in this article may be taken at any stage without reference to the order in which 
they are mentioned in the article. 


(M) (1 Jul 59) 


108.30—ACTION BY COMMANDING OFFICER WHEN POWERS OF PUNISHMENT 
INADEQUATE 


(1) Ifa commanding officer concludes during a trial that his powers of punishment would, 
if the accused were found guilty, prove inadequate having regard to the gravity of the 
offence, he shall not pronounce a finding but shall: 


(a) inform the accused that an application will be made for the disposal of his case by 
higher authority; and 


(b) adjourn the case and, as the commanding officer sees fit, direct that the accused 
either be kept in custody or not, pending further proceedings. 


(2) When further circumstances come to the attention of the commanding officer after he 
has complied with (1) of this article, and those circumstances indicate that his powers of 
punishment will prove adequate, he may recall the accused and proceed with the summary 
trial; but if the application for trial by court martial has by that time been forwarded to 
higher authority, he shall not proceed with the summary trial without obtaining the per- 
mission of that authority. 


(M) 


NOTES 


(A) The situation envisaged by this article should not normally arise if, before commencing the trial, the 
commanding officer has been careful to ascertain whether his powers of punishment are likely to prove 
adequate. It may occur, however, when the character evidence discloses previously unsuspected con- 
victions for service offences, or when the evidence at the trial reveals the offence to be much more serious 
than was previously believed. 


(B) When the commanding officer has pronounced any finding or sentence at the trial, he cannot then remand 
the accused to higher authority for trial, as the accused would be entitled to plead that he had already 
been convicted of the offence and so could not be tried again. (See article 102.17—“ Previous Acquittal or 
Conviction’’.) 


(M) 
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108.31—ELECTION TO BE TRIED BY COURT MARTIAL 


(1) The commanding officer shall at the trial inform the accused that he has the right to be 
tried by court martial when the accused is: 


(a) charged with an offence not included in the offences in (2) of this article; or 


(6) a non-commissioned officer charged with an offence included in (2) of this article 
and the commanding officer concludes that if the accused were found guilty a 
punishment of detention or reduction in rank would be appropriate. 


(2) The offences referred to in paragraph (1)(b) of this article are those provided for in the 
following sections of the National Defence Act, as limited by the exceptions stated in this 
paragraph: 
74 (Disobedience of Lawful Command), 
75 (Violence to a Superior Officer) except striking or using violence to a superior 
officer, 
76 (Insubordinate Behaviour), 
77 (Quarrels and Disturbances), 
78 (Disorders), 
80 (Connivance at Desertion), 
81 (Absence Without Leave), 
82 (False Statement in Respect of Leave), 
84 (Cruel or Disgraceful Conduct). 
86 (Abuse of Inferiors), 
87 (False Accusations or Statements), 
88 (Drunkenness), 
89(a) & (0) (Malingering) except when on active service or under orders for active 
service, 
91 (Negligent or Wilful Interference with Custody), 
92 (Escape from Custody), 
93 (Obstruction—Service Police Duties), 
94 (Obstructing Civil Power), 
97 (Wrongful Acts in Relation to Aircraft or Aircraft Material), except when the act 
or omission is wilful, 
98 (Inaccurate Certificates), 
99 (Low Flying), 
100 (Disobedience of Aircraft Captain’s Orders), 
101(c) (Permitting Vehicle to be Driven by Impaired Person), 
102 (Unauthorized Use—Vehicles), 
103 (Fires), except when the act or omission causes fire or is wilful, 
106 (Destruction, Loss or Improper Disposal), 
107 (Miscellaneous Offences), 
108 (Contempt of Service Tribunals), 
110 (Disturbances, etc., in Billets), 
111 (Fraudulent Enrolment), 
112 (False Answer on Enrolment), 
113 (Assisting Unlawful Enrolment), 
114 (Negligent Performance of Duties), 
115 (Offences in Relation to Documents), 
116 (Refusing Vaccination, etc., ), 
117 (Handling of Dangerous Substances), except when the act or omission is wilful, 
118 (Conduct to the Prejudice of Good Order and Discipline). 


(3) The accused shall then be remanded for a period of not less than twenty-four hours to 
enable him to decide whether to elect to be tried by court martial. 


(4) When the accused is again brought before the commanding officer, the commanding 
officer shall: 


(a) ask the accused whether he elects to be tried by court martial; and 
(b) report the election of the accused in the charge report. 
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108.31—ELECTION TO BE TRIED BY COURT MARTIAL—(Cont’d) 


(5) When the accused does not elect to be tried by court martial, the commanding officer 
shall proceed with the trial. 


(6) If the accused elects to be tried by court martial, the commanding officer shall: 


(a) adjourn the case and as he sees fit direct that the accused either be kept in custody 
or not, pending further proceedings; and 


(b) take action in accordance with Chapter 109 (Application for Disposal of Charges 
by Higher Authority). 


(G) (PC 1959-46 of 14 Jan 59) (1 Jul 59) 


NOTES 


(A) Where the accused is charged with an offence which is not included in the offences in (2) of this article, 
(other than murder, rape or manslaughter committed in Canada), the commanding officer, immediately 
after the charge is read (see article 108.29(1)(b)), must ask the accused whether he elects to be tried by 
court martial. 


(B) Where an NCO is charged with an offence that is included in (2) of this article, the commanding officer 
must ask the accused if he wishes to be tried by court martial in the circumstances prescribed in paragraph 
(1)(b). While this right to elect to be tried by court martial may be given at the outset of a trial based 
on the charge report the commanding officer should, in most cases, hear the evidence on the charge and 
the circumstances under which the offence was alleged to have been committed before determining whether 
(1)(b) of the article applies. He may, however, apply (1)(b) of this article at any time during the trial 
before pronouncing the finding. 


(C) An accused charged with an offence which is not included in (2) of this article has the right to only one 
election under this article notwithstanding that paragraph (1)(b) might also apply to him. 


(D) When the commanding officer considers that paragraph (1)(b) applies to an NCO he must not pronounce 
a finding of guilty before informing the accused of his right to elect to be tried by court martial. If the 
commanding officer in such circumstances were to pronounce a finding, he would then be precluded from 
applying for a court martial and from imposing a sentence of detention or reduction in rank. 


(E) If an accused does not elect to be tried by court martial the commanding officer may, if he finds the accused 
guilty, award any punishment prescribed in the table to article 108.27. 


(F) For withdrawal of election see article 111.65 (Withdrawal of Election to be Tried by Court Martial). 
(M) (1 Jul 59) 


108.32—DETERMINATION OF FINDING AND SENTENCE BY COMMANDING 
OFFICER 


en a commanding oincer, aiter hearing the evidence, concludes that it has been 
(1) Wh di ffi fter heari h id ludes that it has b 
proved beyond reasonable doubt that the accused committed either: 

(a) the offence charged, on the particulars given in the charge report; 

(b) the offence charged, on a special finding of guilty under (2) of this article; or 


(c) a related or less serious offence prescribed in section 120 of the National Defence 
Act (see article 103.62—‘‘Conviction of Related or Less Serious Offences’’); 


he shall determine what sentence should be imposed. 


(2) When a commanding officer concludes that: 


(a) while the facts proved differ materially from the facts alleged in the statement of 
particulars in the charge report, they are nevertheless sufficient to establish the 
commission of the offence stated in the charge report; and 


(b) the difference between the facts proved and the facts alleged in the statement of 
particulars has not prejudiced the accused in his defence; 


the commanding officer may, instead of making a finding of not guilty, make a special 
finding of guilty in which are stated the exceptions or variations from the facts alleged in 
the statement of particulars. 
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108.32—DETERMINATION OF FINDING AND SENTENCE BY COMMANDING 
OFFICER—(Cont’d) 


(3) In determining the sentence, a commanding officer shall take into consideration: 
(a) the gravity of the offence and the character and previous conduct of the offender; 
and 
(b) any consequences of the finding or of the sentence. 
(M) (1 Jul 59) 
NOTES 


(A) An example under (2) of this article is where in a charge of stealing it is alleged in the particulars that the 
accused stole three pairs of binoculars whereas at the trial it is proved that the accused stole only one pair 
of binoculars. The accused may, instead of being found not guilty, be found guilty, on a special finding, 
of stealing one pair of binoculars. 


(B) In determining the severity of sentence necessary for prevention of other similar offences, the commanding 
officer should consider whether offences of this nature are unusually prevalent. An offence which is 
unusually prevalent may require a more severe sentence than one which is rare. 


(C) The consequences of sentence may include such general consequences as delayed promotion and an adverse 
effect upon the subsequent service career of the offender. 


(D) When the commanding officer is trying an accused against whom there is more than one charge, he may 
pass one sentence only in respect of all the charges which are before him. (See article 104.14—‘‘One 
Sentence Only May be Passed’’.) 


(M) (1 Jul 59) 


108.325—PUNISHMENTS—GUIDE 


(1) The purpose of punishment is the maintenance of discipline. The proper punishment 
is the least that will maintain discipline. In general discipline can, and should, be main- 
tained by light or short sentences, provided that when detention is awarded, it should be 
served rigorously. 


(2) In determining sentences the following shall be considered: 

(a) rank of the offender; 

(b) length of service; 

(c) character, background and service record, including previous convictions, if any; 

(d) provocation, premeditation, or extenuating or aggravating circumstances; 

(e) prevalence of the offence; 

(f) nature of the offence; 

(g) time spent in custody awaiting trial. 
(3) In ordinary circumstances, and unless the offence is of a serious nature, the sentence 
for a first offence should be light, or may be dispensed with entirely. Investigation requires 
deliberation, judgment and equanimity. It is necessary to discriminate between offences 


involving calculated and premeditated misconduct, and those attributable to youth, hot 
temper, sudden temptation, or inexperience. 


(4) The suggested punishments set out in the table to this article shall be used by command- 
ing officers as a guide only. This article does not restrict the powers of commanding officers 
to award any punishment allowed under article 108.27 (Powers of Punishment of a Com- 
manding Officer). Equally important, this article must on no account be interpreted as 
dictating the minimum punishment to be awarded for any offence; if in the opinion of 
the commanding officer, an offence warrants less punishment, such should be awarded. 


(C) 
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QR(Army) Art. 108.325 
TABLE TO ARTICLE 108.325 
Serial Offence seneesied Remarks 
1 | Disobedience of lawful com- Serials 1 to 5 are most serious 
mand Detention offences striking at the roots of 
ee discipline, and should be treated 
2 | Striking or offering violence | Detention accordingly. If the offence has 
———_— been repeated, or is attended by 
3 | Insubordination Detention circumstances that increase its 
gravity, the sentence should be 
4 | Disorders Detention increased accordingly. 
5 | Abuse of inferiors Reduction 
in rank or if 
offence is 
gross, 
detention 


6 Desertion 
(a) Within first six months 
of service; 


(b) After six months’ service 


(c) If second offence 


‘! Absence without leave 
(a) First offence 


(6) Second offence 
(i) if absent under 10 
days 
(ii) absent 11-30 days 


(iii) absent 31-60 days 


(iv) absent over 60 days 


8 Drunkenness 


30 days’ deten- 
tion 


45 days’ deten- 
tion 


90 days’ deten- 
tion 


Minor Punish- 
ment or Fine 


Fine 
5 days’ deten- 
tion 
14 days’ deten- 
tion 
Up to 60 days’ 
detention 


Fine 


See OR(Army) 103.21(3). Con- 


sideration should be given to the 
circumstances under which the 
accused was placed in custody, but 
it is unsound to assume that an 
accused who was arrested should 
necessarily be treated more severely 
than the man who surrendered. 
Where the accused surrendered the 
duration of his absence is a factor, 
but the application of any arbitrary 
rule such as “‘a day’s detention for 
each day’s absence’”’ is not justified. 
It is especially unjust when applied 
to men who were arrested and 
returned in custody, since a man 
arrested after one week may be 
just as guilty as a man arrested 
after a year. 


If the absence was long and there 
are no extenuating circumstances, 
detention may be warranted even 
for a first offence. If the absence 
is short (unless under orders to 
embark) corrective counselling, a 
minor punishment, or a fine should 
usually suffice. 


For second offence maximum 
fine may be warranted. If repeated 
third time detention may be war- 
ranted. 
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TABLE TO ARTICLE 108.325 (Cont’d) 


. Suggested 
Serial Offence PE on} Remarks 
9 Escape from custody Detention 


10 Negligent or wilful inter- 
ference with lawful custody | Detention 


11 Offences relating to enrolment | Maximum Where there is connivance the 
Fine instigator may be awarded more 
severe punishment. 


12 Offences in relation to vehicles 
(a) driving offences Fine 
(6) unauthorized use Detention 


13 Theft Detention If nature of offence indicates 
that accused should not be retained 
in the service, imprisonment may 
be appropriate. Theft from a 
comrade should be treated as a 
more serious offence than ordinary 
theft. 


(C) (Apr 52) 


108.33—-PRONOUNCEMENT OF FINDING AND SENTENCE BY COMMANDING 
OFFICER 


(1) Except in the case of an accused who under article 108.31 elects to be tried by court 
martial, as soon as practical after the evidence has been received, a commanding officer 
shall, in the presence of the accused, pronounce the finding and, if the accused is found 
guilty, the commanding officer shall, subject to (3) and (4) of this article, pass sentence. 


(2) If the commanding officer makes, under article 108.32, a special finding of guilty or a 
finding of guilty of a related or less serious offence than that charged, he shall inform the 
accused of that finding. 


(3) If the commanding officer considers that an offender who is a non-commissioned officer 
should be sentended to the punishment of detention or reduction in rank he shall: 
(a) not pass sentence; 


(6) inform the accused that the sentence proposed requires the approval of higher 
authority; 


(c) seek the approval of higher authority in the manner prescribed in section 4 of this 
Chapter; and 


(d) when the decision of higher authority has been received recall the accused and 
pass sentence in accordance with that decision. 
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108.33—PRONOUNCEMENT OF FINDING AND SENTENCE BY COMMANDING 
OFFICER—(Cont’d) 
(4) If the commanding officer considers that an accused who is a man below the rank of 
corporal should be sentenced to a punishment of detention exceeding thirty days he shall: 
(a) pass sentence; 
(b) explain to the accused that the portion of the term of detention in excess of thirty 
days is subject to approval; 
(c) commit the accused in accordance with section 7 of Chapter 114; and 
(d) seek the approval of higher authority in the manner prescribed in section 4 of this 


Chapter. 
(M) (1 Jul 59) 
NOTES 
(A) See column “F”’ of Table ‘‘A” to article 108.27 for the punishments that require the approval of higher 
authority. (14 Jan 53) 


(B) The form of sentence required by (4) of this article would be to the following effect: 
et aoeae you to 70 days’ detention. The portion in excess of 30 days is subject to approval by higher 
authority.”’. 


(M) 
(108.34: RESERVED—NAVY) 
(108.35 TO 108.37 INCLUSIVE: NOT ALLOCATED) 


Section 4—Approval of Punishments 


108.38—MEANING OF ‘‘APPROVING AUTHORITY”’ 
Section 136 of the National Defence Act provides in part: 
“136. (2a) In subsection (2) (of section 136 of the National Defence Act), 
‘approving authority’ means: 
(a) any officer not below the rank of ..., brigadier... , or 
(b) an officer not below the... rank of colonel... designated by the Minister 
as an approving authority for the purposes of this section.”’. 


(C) (1 Mar 59) 
(108.39: RESERVED—NAVY) 
108.40—SUBMISSION FOR APPROVAL OF PUNISHMENTS 


(1) Subject to (2) of this article, when a commanding officer decides that a punishment 
requiring the approval of higher authority is appropriate, he shall: 


(a) cause a punishment warrant to be prepared; and 


(6) forward the warrant together with the conduct sheet of the accused to the next 
superior officer to whom he is responsible in matters of discipline and who is an 
approving authority. 


(2) When, in the opinion of the commanding officer, circumstances are such that the 
procedure prescribed in (1) of this article is not practical, he may, in lieu of having a punish- 
ment warrant prepared and forwarded, seek the approval of the approving authority in 
such manner as the commanding officer considers appropriate having regard to the necessity 
for expeditious disposal of the charge or the interests of the accused. 


(3) When the commanding officer has under (2) of this article sought the approval of higher 
authority without first having prepared and forwarded the punishment warrant, he shall 
upon receiving the decision of higher authority prepare and forward the punishment warrant 
for written confirmation. 
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QR (Army) 108.50 
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108.41—ENDORSEMENT OF PUNISHMENT WARRANT BY AN APPROVING 
AUTHORITY—(Cont’d) 
(c) if the accused is a man below the rank of corporal for whom a punishment of 
detention for more than thirty days has been recommended 
(i) approve the whole punishment, or 
(i1) reduce the term of the punishment, but not below thirty days. 
(3) The approving authority shall endorse on the punishment warrant his decision under 
(2) of this article and immediately return the warrant to the commanding officer of the 
offender. ; 
(4) A punishment warrant shall be dealt with personally by the approving authority or by 
an officer, not below the rank of brigadier designated by the approving authority. 


(M) 
NOTES 


(A) Punishment warrants should be dealt with by an approving authority immediately they are received 
and there should be no delay in returning the warrant to the commanding officer. 


(B) If the approving authority wishes to reduce a term of detention passed upon a man below the rank of 
corporal to a term which is less than 30 days he cannot do so under this article but must act under the 
provisions of section 174 of The National Defence Act (see article 114.27 — “Mitigation, Commutation and 
Remission of Punishments’’). 


(M) 
(108.42 AND 108.43: NOT ALLOCATED) 


(108.44 TO 108.49 INCLUSIVE: RESERVED—NAVY) 


Section 5—Rules Respecting Minor Punishments 


108.50—CONFINEMENT TO BARRACKS 


(1) A man undergoing a punishment of confinement to barracks shall not, without the 
specific permission of the commanding officer, be permitted during the term of that punish- 
ment during the hours he is not on duty to go beyond the limits prescribed by the command- 
ing officer in standing orders. 

(2) An offender under sentence of confinement to barracks shall be deemed to be under 
sentence of extra work and drill for the same term as the term of confinement to barracks. 
(3) An offender under sentence of confinement to barracks, shall, so far as practical be 
subject to the rules for defaulters applicable at the station or unit (see article 4.22— 
“Rules for Defaulters’’). 


(G) 
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108.51—EXTRA WORK AND DRILL 
(1) The punishment of extra work and drill may include performance by the offender of: 


(a) his normal duties for longer periods than he would have been required to perform 
them if the punishment had not been imposed; 


(b) any other useful extra work; and 
(c) extra drill at such times as may be authorized under unit orders. 


(2) The punishment of extra work and drill shall not be carried out on Sunday but that day 
shall count toward the completion of the term of the punishment. 


(G) 


108 .52—CAUTION 


A caution should be imposed by the commanding officer when it is desired to give the 
convicted person a formal warning without other punishment. 


(C) 
NOTES 


(A) When this punishment is imposed, the commanding officer shall decide whether or not it will be recorded 
on the offender’s conduct sheet. (See article 26.42 (1) (e)(viit).) 


(M) (14 Aug 52) 
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109.03—-APPEARANCE OF ACCUSED BEFORE COMMANDING OFFICER 
— (Cont'd) 
given an opportunity to make a statement under (2) of this article, be asked whether, 


if higher authority decides to try him summarily, he is willing to have the synopsis read 
at the summary trial instead of the witnesses referred to therein being called. 


(5) The answer of the accused under (4) of this article shall be endorsed on all copies of 
the synopsis forwarded to higher authority, and the endorsements shall be signed by the 
accused. 


(M) 
NOTES 


(A) When the accused is brought before the commanding officer under this article, his appearance is 
not part of a summary trial. 


(B) A statement of an accused under (2) of this article must be taken down word-for-word in the 
presence of the accused and should not be made under oath. 


(C) The endorsement on the synopsis under (5) of this article should be in the following form, “I 
hereby consent to the reading of this synopsis at any summary trial by higher authority, instead 
of the witnesses referred to therein being called to give evidence, and I hereby declare that I do 
not require those witnesses to give their evidence upon oath at any such summary trial. JI 
understand that this consent does not in any way affect the right of a convening authority to 
convene a court martial for my trial.” 


(M) 


109 .04—FORWARDING OF APPLICATION TO HIGHER AUTHORITY 


(1) When a commanding officer applies to higher authority for disposal of a charge, he 
shall address the application to the next superior officer to whom he is responsible in 
matters of discipline and who has power either to convene a court martial or to try the 
accused summarily. 


(2) An application under (1) of this article shall be in the form of a letter and shall be 
accompanied by: 


(a) the synopsis (see article 109.02) ; 

(b) the charge sheet (see Chapter 106, Section 3) ; 

(c) the conduct sheet, if any, of the accused; and 

(d) the statement, if any, of the accused (see article 109.03). 


(3) The commanding officer shall, in the letter applying for disposal by higher authority, 
include, if applicable: 


(a) his recommendation as to whether the accused should be tried by a superior com- 
mander or by court martial; and 


(b) if no statement of the accused accompanies the application, confirmation that (1) 
and (2) of article 109.03 were complied with and that the accused did not wish 
to make a statement. 


(M) 


109.05 KR (Army) 


109 .05—ACTION ON RECEIPT OF APPLICATION FOR DISPOSAL 


(1) When an officer who has power to try the accused summarily or to convene a court 
martial receives an application forwarded under article 109.04 and considers that the 
charge should not be proceeded with, either because there does not appear to be sufficient 
evidence to justify the accused being tried or for any other reason, he shall dismiss the 
charge and cause the accused to be informed of the dismissal. 


(2) Subject to (3) of this article, when the officer described in (1) of this article considers 
that the charge should be proceeded with, he shall: 


(a) direct that the accused be tried by court martial; or 


(b) if he has no power to convene a court martial, forward the application for disposal, 
together with the supporting documents and his recommendations, to his next 
superior officer who has power to convene a court martial; or 


(c) if the accused is a subordinate officer or a man below the rank of warrant officer, 
class 2, return the case to the commanding officer with directions to proceed with 
a summary trial, unless the accused has elected to be tried by court martial. 


(3) If the accused is an officer below the rank of major or is a warrant officer, the officer 
described in (1) of this article may in appropriate cases, if he has the power to do so 
under article 110.01, try the accused summarily in lieu of taking the action described in 
(2) of this article. (See Chapter 110—“Summary Trials, by Superior Commanders’’.) 


(4) When a charge has, under (2)(b) of this article, been referred to an officer having 
power to convene a court martial, he shall dispose of the charge as if it had been referred 
to him by the commanding officer in the first instance. 
(M) 

NOTES 


(A) If a superior commander considers that information additional to that contained in the synopsis is 
necessary before he can decide whether the charge should be proceeded with, he may cause a board 
of inquiry to be assembled. 


(M) 


(109.06 TO 109.99 INCLUSIVE: NOT ALLOCATED) 


QR(Army) Art. 110.03 
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CHAPTER 110 
SUMMARY TRIALS BY SUPERIOR COMMANDERS 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


110.01—WHO MAY TRY AS A SUPERIOR COMMANDER 


Upon receipt of an application for the disposal of a charge, any one of the following officers 
may conduct a summary trial as a superior commander: (1 Mar 59) 


(a) an officer commanding a command; 

(0) an area commander; 

(c) an officer of or above the rank of brigadier; and 

(d) any other officer appointed by the Minister for the purpose, 
(M) 


110.02—WHO MAY BE TRIED BY A SUPERIOR COMMANDER 
(1) Section 137 of The National Defence Act provides in part: 


“137.(1) ... a “superior commander”’, may in his discretion try by summary 
trial an officer below the rank of lieutenant-commander, major or squadron leader, 
or a warrant officer, charged with having committed a service offence ...”. 


(2) No superior commander shall try a subordinate officer. 


(G) (14 Jan 53) 


110.03—POWERS OF PUNISHMENT OF A SUPERIOR COMMANDER 


The powers of punishment of a superior commander shall be limited to the punishments 
and subject to the conditions prescribed in the table to this article. 


(G) 
TABLE TO ARTICLE 110.03 
ssssSssSsSsSapap9o9namamwan@=—@“VWVO0O0O9n@®o®yoysosssSSSSousuaoga 


AUTHORIZED Maximum AMOUNT REMARKS 
PUNISHMENT 
Severe Reprimand... ———— May be accompanied by a fine. 
Reprimand. 4.4 oa. Trae rer ee May be accompanied by a fine. 
Fines rc. (2, eee $200.00 for commissioned officers 


below the rank of major; See article 104.12—“Fine’’. 
$150.00 for warrant officers. 


eo ene | oe Beth ra tets e | ER OPE IO Sebel 
(G) (14 Jan 53) 
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110.03—POWERS OF PUNISHMENT OF A SUPERIOR COMMANDER—(Cont’d) 


NOTES 
(A) The punishments prescribed in the table to this article may be imposed upon any person liable to trial 
by a superior commander, that is to say upon an officer below the rank of major or upon a warrant officer. 
(B) This article includes the restrictions on punishment contained in section 137(3) of The National Defence 
Act, together with additional restrictions, and is a complete statement of the powers of punishment 
exercisable by a superior commander. 


(M) 
110.04—COMMENCEMENT OF SUMMARY TRIAL BY SUPERIOR COMMANDER 


(1) Before a superior commander commences a summary trial, he shall peruse the charge 
sheet to determine whether he is precluded from trying the accused: 


(a) by reason of the accused’s rank or status; or 


(b) because the superior commander considers his powers of punishment to be 
inadequate having regard to the gravity of the alleged offence. 


(2) When the superior commander has determined that he is not precluded from trying 
the accused, he shall have the accused brought before him and shall proceed with the trial 
as prescribed in this chapter. In any other case he shall not try the accused summarily. 


(M) 
NOTES 
(A) This article refers to the action to be taken by a superior commander when he has decided the charge 
should be proceeded with. If he has decided that the charge should not be proceeded with he is required 
under article 109.05 (Action on Receipt of Application for Disposal) to dismiss the charge. 
(B) The action to be taken by a superior commander when he desires to have a charge proceeded with by 
court martial is prescribed in paragraph (2) of article 109.05. 


(M) 
110.05—GENERAL RULES FOR TRIAL BY SUPERIOR COMMANDER 


(1) When a superior commander tries an accused summarily he shall conduct the trial in 
the presence of the accused and: 


(a) cause the charge sheet to be read to the accused; 


(b) if it applies to the case, comply with article 110.055 (Election to be Tried by Court 
Martial); 


(c) receive such evidence as may be available that tends to substantiate the particulars 
of the offence charged, either 
(i) by causing the synopsis to be read aloud, if the accused has consented to this 
being done (see article 109.03—‘‘Appearance of Accused Before Commanding 
Officer’), or 
(ii) in addition to or in lieu of (i) of this subparagraph, by hearing witnesses, and 
having read aloud the documentary evidence submitted; 


(d) call and hear such witnesses including the accused as the accused may request to 
be called and whose attendance can, having regard to the exigencies of the service, 
reasonably be procured, but nothing in this subparagraph shall require the procure- 
ment of the attendance of any witnesses, the request for whose attendance is 
deemed by the superior commander to be frivolous or vexatious; 


(e) permit the accused to put to any witness such questions as are relevant to the 
charge or the conduct and character of the accused; 


(f) permit the accused to make any submission which is relevant to the charge, his 
conduct or character; and 


(g) if he considers that the interests of justice so require, adjourn the trial to enable 
further evidence to be given. 


QR(Army) Art. 110.055 
rm eR RAT 


110.05—GENERAL RULES FOR TRIAL BY SUPERIOR COMMANDER—(Cont’d) 
(2) A superior commander may dismiss a charge at any stage of a trial. 


(3) Where a witness, including the accused, is to give evidence under (1) of this article the 
superior commander shall, before the witness is heard: 


(2) cause the witness to take the following oath: 
“IT swear that the evidence to be given by me shall be the truth, the whole truth 
and nothing but the truth. So help me God.” ; or 


(0) if the witness objects to taking an oath, cause him to make the following affirmation: 
“T solemnly affirm that the evidence to be given by me shall be the truth, the whole 


truth, and nothing but the truth”, 
(M) (1 Jul 59) 
NOTES 


(A) Paragraphs (1)(a) and (b) must be complied with at the outset of a summary trial. Other steps in the 
trial referred to in this article may be taken at any stage without reference to the order in which they are 
mentioned in the article. 


(M) (1 Jul 59) 


110.055—ELECTION TO BE TRIED BY COURT MARTIAL 


(1) The superior commander shall at a summary trial of an accused charged with an 
offence not included in (2) of this article: 


(a) inform the accused that he has the right to be tried by court martial; 
(0) ask the accused whether he elects to be tried by court martial; and 


(c) if the accused 
(i) elects to be so tried, take the action prescribed in article 110.06, or 
(ii) does not elect to be so tried, proceed with the trial. 


(2) An officer or warrant officer shall not have the right to elect to be tried by court martial 
when charged with any of the offences provided for by the following sections of the National 
Defence Act, as limited by the exceptions stated in this paragraph: 


74 (Disobedience of Lawful Command), 
75 ee es to a Superior Officer) except striking or using violence to a superior 
officer, 
76 (Insubordinate Behaviour), 
77 (Quarrels and Disturbances), 
78 (Disorders), 
81 (Absence Without Leave), 
82 (False Statement in Respect of Leave), 
84 (Cruel or Disgraceful Conduct), 
86 (Abuse of Inferiors), 
87 (False Accusations or Statements), 
88 (Drunkenness), 
89(a) & (6) (Malingering) except when on active service or under orders for active 
service, 
91 (Negligent or Wilful Interference with Custody), 
92 (Escape from Custody), 
93 (Obstruction—Service Police Duties), 
94 (Obstructing Civil Power), 
97 (Wrongful Acts in Relation to Aircraft or Aircraft Material) except when the act 
or omission is wilful, 
98 (Inaccurate Certificates), 
99 (Low Flying), 
100 (Disobedience of Aircraft Captain’s Orders), 
101(c) (Permitting Vehicle to be Driven by Impaired Person), 
102 (Unauthorized Use—Vehicles), 
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110.055—ELECTION TO BE TRIED BY COURT MARTIAL—(Cont’d) 


103 (Fires), except when the act or omission causes fire or is wilful, 
106 (Destruction, Loss or Improper Disposal), 

107 (Miscellaneous Offences), 

108 (Contempt of Service Tribunals), 

110 (Disturbances, etc., in Billets), 

111 (Fraudulent Enrolment), 

112 (False Answer on Enrolment), 

113 (Assisting Unlawful Enrolment), 

114 (Negligent Performance of Duties), 

115 (Offences in Relation to Documents), 

116 (Refusing Vaccination), 

117 (Handling of Dangerous Substances), except when the act or omission is wilful, 
118 (Conduct to the Prejudice of Good Order and Discipline). 


(G) (PC 1959-46 of 14 Jan 59) (1 Jul 59) 
NOTES 

(A) For withdrawal of election, see article 111.65 (Withdrawal of Election to be Tried by Court Martial). 

(M) (1 Jul 59) 


110.06—ACTION BY SUPERIOR COMMANDER WHEN POWERS OF 
PUNISHMENT INADEQUATE 


(1) Ifa superior commander concludes during a trial that his powers of punishment would, 
if the accused were found guilty, prove inadequate having regard to the gravity of the offence, 
he shall not pronounce a finding but shall: 


(a) remand the accused, either in custody or not as he sees fit; and 
(b) either 
(i) direct that the accused be tried by court martial and take steps to have him so 
tried, or 
(ii) if he has no power to convene a court martial, or if for other reasons he con- 
siders it advisable, refer the matter for disposal, together with the supporting 


documents and his recommendations, to the next superior officer who has 
power to convene a court martial. 


(2) The direction of the convening authority under (1) (b) (i) of this article that the accused 
be tried by court martial shall be endorsed on the charge sheet and the endorsement signed 
and dated by the convening authority. 


(M) (1 Mar 59) 


NOTES 


(A) The situation envisaged by this article should not normally arise if, before commencing the trial, the 
superior commander has been careful to ascertain whether his powers of punishment are likely to prove 
adequate. It may occur, however, when the character evidence discloses previously unsuspected con- 
victions for service offences, or when the evidence at the trial reveals the offence to be much more serious 
than was previously believed. 


(B) When the superior commander has pronounced any finding or sentence at the trial, he cannot then 
remand the accused with a view to having a court martial convened, as the accused would be entitled to 
plead that he had already been convicted of the offence and so could not be tried again. (See article 
102.17—“‘Previous Acquittal or Conviction’’.) 


(C) An endorsement under (2) of this article should be in the following form “‘To be tried by................ 
Court Martial’. (1 Mar 59) 


(M) 
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110.07—DETERMINATION OF FINDING AND SENTENCE BY SUPERIOR 
COMMANDER 


(1) When a superior commander, after hearing the evidence, concludes that it has been 
proved beyond reasonable doubt that the accused committed either: 


(a) the offence charged, on the particulars given in the charge report; 
(b) the offence charged, on a special finding of guilty under (2) of this article; or 


(c) arelated or less serious offence prescribed in section 120 of the National Defence Act 
(see article 103.62—“‘ Conviction of Related or Less Serious Offences’); 


he shall determine what sentence should be imposed. 


(2) When a superior commander concludes that: 


(2) while the facts proved differ materially from the facts alleged in the statement of 
particulars in the charge report, they are nevertheless sufficient to establish the 
commission of the offence stated in the charge report; and 


(b) the difference between the facts proved and the facts alleged in the statement of 
rie P eh ae 
particulars has not prejudiced the accused in his defence; 


the superior commander may, instead of making a finding of not guilty, make a special 
finding of guilty in which are stated the exceptions or variations from the facts alleged in the 
statement of particulars. 


(3) In determining the sentence, a superior commander shall take into consideration: 


(a) the gravity of the offence and the character and previous conduct of the offender; 
and 


(b) any consequences of the finding or of the sentence. 
(M) (1 Mar 59) 
NOTES 


(A) An example under (2) of this article is where in a charge of stealing it is alleged in the particulars that the 
accused stole three pairs of binoculars whereas at the trial it is proved that the accused stole only one pair 
of binoculars. The accused may, instead of being found not guilty, be found guilty, on a special finding, 
of stealing one pair of binoculars. 


(B) In determining the severity of sentence necessary for the prevention of other similar offences, the superior 
commander should consider whether offences of this nature are unusually prevalent. An offence which is 
unusually prevalent may require a more severe sentence than one which is rare. 


(C) The consequences of sentence may include such general consequences as delayed promotion and an 
adverse effect upon the subsequent service career of the offender. 


(D) When the superior commander is trying an accused against whom there is more than one charge, he may 
pass one sentence only in respect of all the charges which are before him. (See article 104.14—‘‘One 
Sentence only May be Passed’’.) 


(M) (1 Mar 59) 


110.08—PRONOUNCEMENT OF FINDING AND SENTENCE BY SUPERIOR 
COMMANDER 

(1) As soon as practical after the evidence has been received, a superior commander shall, 

in the presence of the accused, pronounce the finding and, if the accused is found guilty, 

the sentence. 


(2) If the superior commander makes, under article 110.07, a special finding of guilty, 
or a finding of guilty of a related or less serious offence than that charged, he shall inform 
the accused of that finding. 


(3) A superior commander shall endorse his finding and sentence on the charge sheet. 
(M) (1 Mar 59) 


(110.09 TO 110.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 111 


CONVENING AND POWERS OF COURTS MARTIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Application of Chapter 


111.01—APPLICATION OF CHAPTER 
This chapter shall apply to: 
(a) General Courts Martial; 
(6) Disciplinary Courts Martial; and 
(c) Special General Courts Martial to the extent provided in chapter 113. 
(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


(111.02 TO 111.04 INCLUSIVE: NOT ALLOCATED) 


Section 2—Convening of Courts Martial 


111.05—WHO MAY CONVENE COURTS MARTIAL 
The following persons may convene a court martial: 

(a) the Minister; 

(b) the Chief of the General Staff; 


(c) an officer commanding a command, upon receipt of an application from a com- 
manding officer; 

(d) an area commander, upon receipt of an application from a commanding officer 
under his command; and 


(e) such other service authorities as the Minister may prescribe or appoint for that 
purpose. 
(M) 
NOTES 


(A) The power of the Minister to convene courts martial and to appoint other authorities to do so is 
a statutory power prescribed in section 138(1) of The National Defence Act. 


(B) If the convening authority considers that information not contained in the synopsis is necessary 
before he can decide whether to convene a court martial, he may cause a board of inquiry to be 
convened. 


(M) 
111.06—CONVENING ORDER 


(1) Every convening order shall contain: 


(a) a statement as to whether the court martial to be convened shall be a General 
Court Martial or a Disciplinary Court Martial; 
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111.06—CONVENING ORDER—(Cont’d) 
(6) either 
(i) the rank and name of the president, or 
(ii) a designation of the authority to appoint a president; and 


(c) in respect of each other member of the court martial, either 
(i) his rank and name, or 
(ii) the designation of the unit from which he is to be detailed together with the 
rank which he shall hold. 


(2) A convening order should be in the following form: 


LORTIERSEOR AW? Mea tce ce Heo ite eee ees See ele Ra ere os Court MARTIAL 
(General or Disciplinary) 
The officers mentioned below shall assemble at on the 
day of 19 a pforthe! purposesof trying’ bya 21109 ., \eranas) Ieinag@, | ( Court 
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(number) (rank) (surname) (Christian names) 
and such other person or persons as may be brought before them. 
President 


(rank, name and unit of the president); or 
(‘‘to be an officer appointed by.......... #)) 


Other Members 
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to be appointed by the commanding officer of...................... a) 
(unit) 
Alternates 


O00, 1 0), Sh Pym lo ated re; 8s | #56 Ve w]e eb, ep abapes 0) 18h Ome els], e cs) SOLUS M La aePial ve! 1b! (onl led iethel ys Ue. 47616) at cierat' sitet fe: ieces Beites of Rene 


Peete) (S58) 16 Fey wis) Ye: 6 be ole) 16. se) da) fol ai os je; wa) teria dey we cet mr deical owt Cal fo) Aue” Kay IWU mom! 7)! (wil diyied fa) ue)s 8)! (e/g) coli wills Bute) (alice re) bavieits’ “ot ev re 


AL 22 


J 


KR(Army) 111.16 
ne IG 


111 .06—CONVENING ORDER— (Cont’d) 
Judge Advocate 


Sere Rime ean ag uc et 2 +) Tgeneasael Sol ee GL RS Reese evs aaa is: 86) ui s\le 6 8a ke ae eet he 


i; A Judge Advocate (rank and name of the judge advocate) ; or 
need not be detailed ii é sp 
for Disciplinary f (“to be appointed by the Judge Advocate General ) 
Courts Martial. 


Signed*thig’ #4 PVF) Oak Bag EV OIW sere Sire MN" hl 1935. 
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(appointment of convening authority) 
(M) 
NOTES 


(A) The requirement that the president of a General Court Martial and of a Disciplinary Court Martial 
shall be appointed by the officer convening the court martial or by an officer empowered by him to 
appoint the president is a statutory requirement prescribed in sections 140(2) and 146(1) of The 
National Defence Act. 


(B) The convening authority should when practical select the president and members of the court 
from among different units and should not, unless the exigencies of the service so require, select 
the president or all of the members from the unit to which the accused belongs. 


(M) 


111.07—SIGNATURE ON CHARGE SHEET 


For the purposes of identification, the convening authority shall sign the charge sheet that 
is sent to the president. 


(M) 


(111.08 TO 111.15 INCLUSIVE: NOT ALLOCATED) 


Section 3—General Couris Martial 


111.16—JURISDICTION OF GENERAL COURT MARTIAL 
Section one hundred and thirty-nine of The National Defence Act provides: 


“139. A General Court Martial may try any person who under Part IV (Discip- 
inary Jurisdiction of the Services) is liable to be charged, dealt with and tried upon 
a charge of having committed any service offence.” 
(C) 
NOTES 
(A) For the provisions of Part IV and regulations thereunder, sce Chapter 102 (Disciplinary 
Jurisdiction). 


(M) 
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111.17—LIMITATIONS OF POWERS OF PUNISHMENT OF GENERAL COURT 
MARTIAL 


No General Court Martial shall pass a sentence that includes: 
(a) the punishment of forfeiture of service toward progressive increase in pay; or 
(6b) a minor punishment. 
(G) 
NOTES 


(A) For the limitations applicable to each type of punishment, see Chapter 104 (Punishments and 
Sentences, articles 104.02 to 104.12 inclusive). 


(M) 


111.18—NUMBER OF MEMBERS OF GENERAL COURT MARTIAL 
Section one hundred and forty of The National Defence Act provides in part: 


“140. (1) A General Court Martial shall consist of not less than five officers and 
not more than such maximum number of officers as may be prescribed in 
regulations.” 


(2) No General Court Martial shall consist of more than nine officers. 
(3) At least two officers should be detailed as alternates for each General Court Martial. 
(M) 

NOTES 


(A) Normally it should not be necessary to detail more than five members and two alternates for a 
General Court Martial. 


(M) 


111.19—ELIGIBILITY TO SERVE ON GENERAL COURTS MARTIAL 
Section one hundred and thirty-eight of The National Defence Act provides in part: 


“138. (2) An authority who convenes a court martial under subsection one may 
appoint as members of the court martial, officers of the Royal Canadian Navy, 
the Canadian Army or the Royal Canadian Air Force or officers of any navy, army 
or air force, who are attached, seconded or loaned to the Canadian Forces.” 


(C) 


111.20—INELIGIBILITY TO SERVE ON GENERAL COURT MARTIAL 
Section one hundred and forty-two of The National Defence Act provides: 


“142. None of the following persons shall sit as a member of a General Court 
Martial, 


(a) the officer who convened the court martial; 


(b) the prosecutor; 
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111.20—INELIGIBILITY TO SERVE ON GENERAL COURT MARTIAL —(Coni’d) 
(c) a witness for the prosecution; 
(d) the commanding officer of the accused person; 
(e) a provost officer; 
(f) an officer who is under the age of twenty-one years; 


(g) an officer below the naval rank of lieutenant, the army rank of captain 
or the air force rank of flight leutenant; or 


any person who prior to the court martial participated in any investiga- 
tion respecting the matters upon which a charge against the accused 
person is founded.” 


(h 


—— 


(C) 


111.21—RANK OF PRESIDENT AND MEMBERS OF GENERAL COURT 
MARTIAL 
Section one hundred and forty of The National Defence Act provides in part: 


“140. (2) The president of a General Court Martial shall be an officer of or above 
the naval rank of captain or of or above the rank of colonel or group captain. . . 


(3) Where the accused person is of or above the rank of commodore, brigadier 
or air commodore, the president of a General Court Marital shall be an officer of 
or above the rank of the accused person, and the other members of the court 
martial shall be of or above the naval rank of captain or of or above the rank of 
colonel or group captain. 


(4) Where the accused person is of the naval rank of captain or of the rank 
of colonel or group captain, all of the members of a General Court Martial, other 
than the president, shall be of or above the rank of commander, lieutenant-colonel 
or wing commander. 


(5) Where the accused person is a commander, lieutenant-colonel or wing 
commander, at least two of the members of a General Court Martial, exclusive of 
the president, shall be of or above the rank of the accused person.” 


(C) 
NOTES 


(A) The convening authority should not normally appoint as a member of a General Court Martial an 
officer of a rank lower than the rank held by the accused. 


(M) 


111.22—APPOINTMENT OF JUDGE ADVOCATE AT GENERAL COURT MARTIAL 


(1) Section one hundred and forty-one of The National Defence Act provides: 


“141, Such authority as is prescribed for that purpose in regulations shall appoint 
a person to officiate as judge advocate at a General Court Martial.” 


(2) A judge advocate for a General Court Martial shall be appointed: 
(a) by the convening authority; or 


(b) if the convening authority does not appoint the judge advocate, by the Judge 
Advocate General. 


(M) 
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111.23—-APPOINTMENT OF PROSECUTOR FOR GENERAL COURT MARTIAL 


(1) A prosecutor shall be appointed for each General Court Martial. He shall, subject 
to (2) of this article, be a commissioned officer: 


(a) appointed by name by the convening authority; or 
(b) appointed by an officer designated by the convening authority to do so. 


(2) The convening authority may, with the concurrence of the Judge Advocate General, 
appoint counsel to act as prosecutor. 


(M) 


(111.24 TO 111.34 INCLUSIVE: NOT ALLOCATED) 


Section 4—Disciplinary Courts Martial 


111.35—-JURISDICTION OF DISCIPLINARY COURTS MARTIAL 
(1) Section one hundred and forty-three of The National Defence Act provides: 


“143. Subject to any limitations prescribed in regulations made by the Governor 
in Council, a Disciplinary Court Martial may try any person who under Part IV 
(Disciplinary Jurisdiction of the Services) is liable to be charged, dealt with and 
tried upon a charge of having committed any service offence.” 


(2) No Disciplinary Court Martial shall try a commissioned officer of or above the rank 
of major. 


(G) 
NOTES 


(A) The only regulations limiting the authority of a Disciplinary Court Martial are contained in this 
article and in article 111.36. 


(B) A Disciplinary Court Martial should not normally be convened for the trial of a commissioned 
officer, but it may be expedient to do so in some instances, as for example, when no officer of or 
above the rank of colonel is readily available to serve as the president of a General Court Martial. 


(M) 


111.36—LIMITATIONS OF POWERS OF PUNISHMENT OF DISCIPLINARY 
COURT MARTIAL 


No Disciplinary Court Martial shall pass a sentence that includes: 


(a) a punishment higher in the scale of punishments (see article 104.02) than 
imprisonment for less than two years; or 


(6) the punishment of forfeiture of service toward progressive increase in pay; or 
(c) a minor punishment. 


(G) 
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111.37—-NUMBER OF MEMBERS OF DISCIPLINARY COURT MARTIAL 


(1) Section one hundred and forty-five of The National Defence Act provides: 
“145. A Disciplinary Court Martial shall consist of not less than three officers 
and not more than such maximum number of officers as may be prescribed in 
regulations.” 

(2) No Disciplinary Court Martial shall consist of more than five officers. 


(3) At least two officers should be detailed as alternates for each Disciplinary Court 
Martial. 


(M) 
NOTES 


(A) Normally it should not be necessary to detail more than three members and two alternates for a 
Disciplinary Court Martial. 


(M) 


111.38—ELIGIBILITY TO SERVE ON DISCIPLINARY COURTS MARTIAL 
Section one hundred and thirty-eight of The National Defence Act provides in part: 


“138. (2) An authority who convenes a court martial under subsection one may 
appoint as members of the court martial, officers of the Royal Canadian Navy, the 
Canadian Army or the Royal Canadian Air Force or officers of any navy, army 
or air force, who are attached, seconded or loaned to the Canadian Forces.” 


(C) 


111.39—INELIGIBILITY TO SERVE ON DISCIPLINARY COURT MARTIAL 
(1) Section one hundred and forty-eight of The National Defence Act provides: 


“148. None of the following persons shall sit as a member of a Disciplinary Court 
Martial, 


(a) the officer who convened the court martial; 

(b) the prosecutor; 

(c) a witness for the prosecution; 

(d) the commanding officer of the accused person; 

(e€) a provost officer; 

(f) an officer who is under the age of twenty-one years; or 


(g) any person who prior to the court martial participated in any investiga- 
tion respecting the matters upon which a charge against the accused 
person is founded.” 


(2) No subordinate officer shall sit as a member of a Disciplinary Court Martial. 
(M) 
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111.40—RANK OF PRESIDENT OF DISCIPLINARY COURT MARTIAL 
Section one hundred and forty-six of The National Defence Act provides in part: 


“146. (2) The president of a Disciplinary Court Martial shall be an officer of 
OTVADOVE AG PAT K Olyetys bs TABS OL peices. 4 


(M) 
NOTES 


(A) The National Defence Act provides in section 146(2) that the president of a Disciplinary Court 
Martial shall be of the rank of major or of or above such higher rank as may be prescribed in 
regulations. No higher rank has in fact been prescribed. 


(M) 


111.41—APPOINTMENT OF JUDGE ADVOCATE FOR DISCIPLINARY COURT 
MARTIAL 


(1) Section one hundred and forty-seven of The National Defence Act provides: 


“147, Such authority as may be prescribed for that purpose in regulations may 
appoint a person to officiate as judge advocate at a Disciplinary Court Martial.” 


(2) A judge advocate may be appointed for a Disciplinary Court Martial: 
(a) by the convening authority; or 


(b) if the convening authority desires a judge advocate to be appointed but is 
unable to appoint a suitably qualified person, by the Judge Advocate General. 


(M) 


111.42—-APPOINTMENT OF PROSECUTOR FOR DISCIPLINARY COURT 
MARTIAL 


(1) A prosecutor shall be appointed for each Disciplinary Court Martial. He shall, 
subject to (2) of this article, be a commissioned officer: 


(a) appointed by name by the convening authority; or 
(b) appointed by an officer designated by the convening authority to do so. 


(2) The convening authority may, with the concurrence of the Judge Advocate General, 
appoint counsel to act as prosecutor. 


(M) 


(111.43 TO 111.49 INCLUSIVE: NOT ALLOCATED) 


) KR(Army) 111.52 


Section 5—Forwarding of Documents 


111.50—FORWARDING OF DOCUMENTS BY CONVENING AUTHORITY 
When a convening authority has issued a convening order for a court martial, he shall 
forward: 


(a) to the president 
(1) the convening order, and 
(11) the charge sheet; 

(b) to the judge advocate, if any, 
(1) a copy of the convening order, 
(11) a copy of the charge sheet, and 
(111) a copy of the synopsis; 


(c) to the prosecutor 
(1) a copy of the convening order, 
(11) a copy of the charge sheet, 
(i11) a copy of the synopsis, and 
(iv) the conduct sheet of the accused; and 


(d) to the commanding officer of the unit where the accused is awaiting trial 
(i) a copy of the convening order, 
(11) a copy of the charge sheet, 
(111) a copy of the synopsis, and 
(iv) information as to whether the prosecutor is a person having legal qualifications. 


(M) 


111.51—TRANSMISSION OF DOCUMENTS TO ACCUSED 


The commanding officer of the unit where the accused is present shall ensure that there 
is handed to the accused at least twenty-four hours before the commencement of his trial: 


(a) a copy of the convening order; 
(6) a copy of the charge sheet; 
(c) a copy of the synopsis; and 


(d) a written notification as to whether the prosecutor is a person having legal 
qualifications. 


(M) 


111.52—RECEIPT FOR DOCUMENTS BY ACCUSED 


(1) When the documents prescribed in article 111.51 have been handed to the accused, he 
shall be required to complete a receipt for the documents. The receipt shall include: 


(a) a list of the documents received by the accused; and 


(b) the date and time at which the documents were received by him. 
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111.52—RECEIPT FOR DOCUMENTS BY ACCUSED—(Cont’d) 
(2) The receipt should be in the following form: 


RECEIPT FOR DOCUMENTS TRANSMITTED TO ACCUSED 


I hereby acknowledge that on ................ TOUTS! On UNG os wero 8 phere 
AY COP MAA: ethical tere e 19..., I did receive the following documents apper- 
taining to my trial by court martial: 

copy of the convening order 

copy of the charge sheet 

copy of the synopsis 

a written notification as to whether the prosecutor is a person having legal 

qualifications. 


PrereCiny MUR Mwe es iiahc.c osm y We shel ie ace. are GEV SOP ciayn timely «fi tae es aki, s 19.07 


WITNESS 


eecereereree eee eee eee eee seeoee eee ee ere se eee 


eoeceeereoe eee eee eee eee eee eee eee eee ese seeeseseeeeeee 


(number, rank, and name of accused) 


(3) If the accused refuses to sign the receipt prescribed in this article, the person handing 
the documents to him shall make an endorsement to that effect on the receipt and shall 
state in that endorsement the date and time at which he delivered the documents listed 
in the receipt. 


(M) 


111.53—FORM AND SERVICE OF STATUTORY DECLARATIONS 


(1) When the prosecutor or accused wishes to introduce at a court martial a declaration 
referred to in subsection two of section one hundred and fifty-three of The National Defence 
Act (see article 112.72—“Statutory Declarations”), it shall be prepared in the following 
form: 


STATUTORY DECLARATION 


Dominion of Canada In THe Marrer or a court martial convened 
Province of for the trial of 
Gf taken elswhere, describe place) (mame of the accused) 
To WIT 
i tease cc sell gra Da ih ks Atle I aR 7 AL tale SMO A i Voierat cin fc-s0/ cel clars vitae 'a 3s cysinst © ; 


eoerreerec reer ee eee eo eee eee eee eee reese eoereeeeereereereee eee eee eeeeeeeeeeeereeee eee er ees eee e 


(particulars of evidence set out in numbered paragraphs) 
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111.53—FORM AND SERVICE OF STATUTORY DECLARATIONS—(Cont’d) 


AND I make this solemn declaration conscientiously believing it to be true, and know- 
ing that it is of the same force and effect as if made under oath, and by virtue of the Canada 
Evidence Act. 


DECLARED before me at 
this day of 19 


Ta RE AER Poe Bae ete iethchatiatue cds Fs sie! le Cue A sia ean sie soe, ee) a'siPeile i 6% a BS @) olin Gil sie, hk Gos.) ur OUD an eae 


(signature of person before whom declaration made) (signature of person making declaration) 


Soe ae le jo Chala fob lel ey sey et cue bib CMSs) aile) telfapsette) of tel el ols [ae al iol t Pat 


(his appointment) 


(2) A declaration under (1) of this article may be made before any judge, notary public, 
justice of the peace, police or stipendiary magistrate, recorder, mayor or commissioner 
authorized to take affidavits to be used either in the provincial or Dominion courts, or any 
other functionary authorized by law to administer an oath in any matter. (20 May 52) 


(3) A declaration made under this article may be served, by the party seeking to introduce 
it, directly upon the other party, or may be delivered to the commanding officer of the 
other party for service by him upon the other party. 


(M) 


NOTES 


(A) When the requirements of section 153(2) of The National Defence Act as to length of notice cannot be 
complied with unless the trial is postponed, the prosecutor or accused, as the case may be, may request 
the convening authority to postpone the trial. 


(B) For the conditions governing the admissibility of statutory declarations, see article 112.72. 


(C) The person making a statutory declaration must himself appear before one of the authorities prescribed 
in (2) of this article, and it must be established to the satisfaction of that authority that the person making 
the declaration does in fact declare it to be true and that he is fully aware of the contents of the declaration. 


(M) 


(111.54 TO 111.59 INCLUSIVE: NOT ALLOCATED) 


Section 6—Preparation for Trial 


111.60—DEFENDING OFFICER, COUNSEL AND ADVISER 


(1) Every accused shall, if he so desires, be entitled to have at a court martial: 
(a) a defending officer or counsel; and 
(b) an adviser. 
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111.60—-_DEFENDING OFFICER, COUNSEL AND ADVISER—(Cont’d) 


(2) A defending officer may be any commissioned officer of Her Majesty’s Forces; counsel 
may be any barrister or advocate in good standing; and an adviser may be any person, 
irrespective of his status or rank. 


(3) The person who transmits to the accused the documents prescribed in article 111.51 
shall inquire of the accused whether he: 


(a) desires a defending officer to represent him; 
(b) intends to retain counsel; or 


(c) desires to conduct his defence himself without the assistance of a defending officer 
or counsel. 


(4) When the accused states that he desires to have a defending officer appointed to repre- 
sent him, the person transmitting the documents to the accused shall ascertain whether 
he desires a particular defending officer or whether he is willing to accept any defending 
officer who may be detailed to represent him. 


(5) The person transmitting the documents to the accused shall inform the commanding 

officer of the unit where the accused then is as to the wishes of the accused under (4) of 

this article. If the accused has requested the services of a particular officer as defending 

officer, the commanding officer shall endeavour to have him made available for that purpose. © 
If a particular officer asked for by the accused is not available, or if the accused has 

requested that a defending officer be appointed but has not named a particular officer, 

the commanding officer shall ensure that a suitable officer is appointed. 


(6) The accused shall be responsible for: 
(a2) retaining counsel instead of a defending officer; and 
(b) obtaining an adviser. 


(G) 


NOTES 


(A) The function of an adviser is to assist an accused, both before and during trial, in respect of any technical 
or specialized aspect of the case. Under Chapter 112, he is not permitted to take any part in the pro- 
ceedings before the court except that he may address the court in mitigation of punishment. He may 
be of any rank or may be a civilian. 


(B) The accused may in certain circumstances retain counsel through the Department of National Defence 
with financial assistance provided by the Crown. For the provisions relating to this, see Appendix XIV. 


(M) 


111.61—PREPARATION OF DEFENCE BY ACCUSED 


When a court martial has been convened, the commanding officer shall ensure that the 
accused is afforded full opportunity to prepare his defence and of free and private com- 
munication with his defending officer or counsel, his adviser, and if he has no defending 
officer or counsel with his witnesses. 


(M) 
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111.62—DUTY TO PROCURE WITNESSES 
Section one hundred and fifty-four of The National Defence Act provides: 


(C) 


“154. (1) The commanding officer of the accused person, the authority who 
convenes a court martial, or, after the assembly of the court martial, the president, 
shall take all necessary action to procure the attendance of the witnesses whom 
the prosecutor and the accused person request to be called and whose attendance 
can, having regard to the exigencies of the service, reasonably be procured, but 
nothing in this subsection shall require the procurement of the attendance of any 
witnesses, the request for whose attendance is deemed by any such commanding 
officer, authority who convenes a court martial or president to be frivolous or 
vexatious. 


(2) Where a request by the accused person for the attendance of a witness 
is deemed to be frivolous or vexatious, the attendance of that witness, if his 
attendance, having regard to the exigencies of the service, can reasonably be 
procured, shall be procured if the accused person pays in advance the fees and 
expenses of the witness at the rates prescribed in regulations, and if at the trial 
the evidence of the witness proves to be relevant and material, the president of 
the court martial or the authority who convened the court martial shall order 
that the accused person be reimbursed in the amount of the fees and expenses 
of the witness so paid. 


(3) Nothing in this section shall limit the right of the accused person to 
procure and produce at the trial at his own expense such witnesses as he may 
desire, if the exigencies of the service permit.” 


111.63—METHOD OF PROCURING WITNESSES 
Section two hundred of The National Defence Act provides: 


(C) 


(A) This provision is designed primarily to compel the attendance of civilian witnesses. 


“200. (1) For the purposes of this section, “court martial”, in addition to the 
tribunals mentioned in paragraph (g) of section two, includes a commissioner 
taking evidence under this Act +e y—of evidence in 

i tors; and references in this section to the president or 
members of a court martial shall be deemed to include references to any such 
commissioner or—offeer. ( 2. @ May $2) 


(2) Every person required to give evidence before a court martial may be 
summoned under the hand of the authority by whom the court martial was con- 
vened, established or appointed, or the Judge Advocate General, or under the 
hand of the president, judge advocate*scommissione taking evidence under this 
Act or_offiee La, 3.99 Gioeheme beesbeate Oof~e% 1 Oo ix TOCOTGaNee=with=—reewlesi 

(3) A person summoned under subsection two may be required to bring with 
him and produce at a court martial any documents in his possession or under his 
control relating to the matters in issue before the court martial. 


O 
abe 


(4) A witness summoned or attending to give evidence before a court martial 
shall be paid such witness fees and allowances for expenses of attendance as are 
prescribed in regulations.” 


NOTES 


cases service witnesses will merely be ordered to attend. 


(M) 
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111 .64—ACCUSED TO BE INFORMED OF PROSECUTION WITNESSES 


(1) The prosecutor should, before a trial by court martial commences, notify the accused 
of any witness whom he proposes to call and the nature of whose evidence is not indicated 
in the synopsis, and furnish the accused with a written statement of the substance of the 
proposed evidence of that witness. 


(2) If a witness is called by the prosecutor and no indication of the nature of the evidence 
of that witness appears in the synopsis, the accused shall have the right to an adjourn- 
ment after the evidence of the witness has been given unless the prosecutor has complied 
with (1) of this article. 


(M) 


111.65—WITHDRAWAL OF ELECTION TO BE TRIED BY COURT MARTIAL 


(1) When an accused has elected to be tried by court martial under article 108.31, he 
may withdraw that election at any time prior to forty-eight hours before the commence- 
ment of his trial. 


(2) When an election has been withdrawn under (1) of this article the commanding officer 
shall: 


(a) proceed with a summary trial of the accused without extending to the accused 
a further right of election; or 


(b) dismiss the charge. 
(M) 


(111.66 TO 111.99 INCLUSIVE: NOT ALLOCATED) 
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111.644—ACCUSED TO BE INFORMED OF PROSECUTION WITNESSES 


(1) The prosecutor should, before a trial by court martial commences, notify the accused 
of any witness whom he proposes to call the nature of whose evidence is not indicated 
in the synopsis, and furnish the accused with a written statement of the substance of the 
proposed evidence of that witness. 


(2) If a witness is called by the prosecutor and no indication of the nature of the evidence 
of that witness appears in the synopsis, the accused shall have the right, unless the prose- 
cutor has complied with (1) of this article, to postpone his cross-examination after the 
examination-in-chief of the witness has been completed. (See also article 112.62—‘‘Adjourn- 
ment of Court’’.) 


(M) (1 Mar 59) 


111.645—RIGHT TO CALL PROSECUTION WITNESSES 


(1) Subject to (2) of this article the prosecutor shall not be bound to call every witness 
against the accused whose evidence is contained in the synopsis or a witness whose evidence 
is not contained in the synopsis even though he has notified the accused that he intends to 
call such witness. 


(2) If the prosecutor does not intend to call a witness mentioned in (1) of this article he 
shall either: 


(a) give the accused reasonable notice, before trial, of his intentions; or 


(6) if he has not given the accused notice under (a) of this paragraph, call the witness 
for cross-examination if the accused so requests and the witness is available. 


(M) (1 Mar 59) 


111.65—WITHDRAWAL OF ELECTION TO BE TRIED BY COURT MARTIAL 


(1) When an accused has elected to be tried by court martial under article 108.31 or 110.055 
(Election to be Tried by Court Martial), he may withdraw that election at any time prior 
to a convening authority’s directing trial by court martial, and thereafter, until the commen- 
cement of his trial by court martial, may withdraw his election only with the consent of 
the convening authority. 


(2) When an election has been withdrawn under (1) of this article, the commanding officer 
shall: 


(a) proceed with a summary trial of the accused under Chapter 108 as if the accused 
had elected not to be tried by court martial; or 


(b) dismiss the charge. 
(G) (PC 1959-46 of 14 Jan 59) (1 Jul 59) 


(111.66 TO 111.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 112 


TRIAL PROCEDURE AT GENERAL AND DISCIPLINARY COURTS 
MARTIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Introductory 


112.01—APPLICATION OF CHAPTER 
This chapter shall apply to: 
(a) General Courts Martial: 
(6) Disciplinary Courts Martial; and 
(c) Special General Courts Martial to the extent provided in chapter 113. 
(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


112.02—MEANING OF ‘“‘ACCUSED”’ AND “EXAMINATION” 
In this chapter unless the context otherwise requires: 


(a) “accused’”” means the accused personally or counsel or defending officer acting 
on behalf of the accused, but does not include an adviser acting on behalf of the 
accused; and 


(6) “examination’”’ means examination-in-chief, cross-examination, re-examination 
and questioning by the court. 


(M) 
112.03—INQUIRY AS TO DISQUALIFICATION OF MEMBERS 


The president shall, before the trial commences, ascertain whether any member of the court 
is disqualified to sit, having regard to article 111.20 (Ineligibility to Serve on General 
Court Martial) or article 111.39 (Ineligibility to Serve on Disciplinary Court Martial). 


(M) 
(112.04: NOT ALLOCATED) 


Section 2—Order of Procedure 


112.05—PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL 


(1) Except in respect of questions of law where there is a judge-advocate (see article 112.06— 
“Questions of Law where Judge Advocate Appointed’) the procedure at a court martial shall 
be in the order set out in this article. (1 Mar 56) 


(2) At the beginning of a trial: 
(a) the court shall assemble; 


(0) the prosecutor and the representatives and the adviser, if any, of the accused, shall 
take their places; 
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112.05—PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL—(Cont’d) 


(c) 
(d) 


the accused shall be brought before the court; 


unless the trial is to be held in camera (see article 112.10—‘‘Who May Be Present 
at a Court Martial’’), members of the public shall be admitted. 


(3) When (2) of this article has been complied with: 


(a) 


the judge advocate or, if there is no judge advocate, the president shall read to the 
accused the convening order, and inform him of the names of those officers by 
whom it is proposed that he should be tried; 


if a court martial is held outside Canada, the judge advocate or, if there is no 
judge advocate, the president shall, in order to establish the rules of evidence to 
be applied, ask the accused to state in what province his ordinary place of residence 
is situated (see article 112.68—‘‘Provincial Law to be Applied’’); 


the judge advocate or, if there is no judge advocate, the president shall ask the 
accused whether he objects to be tried by any of the officers whose names have 
been read, and if he does object, the procedure described in article 112.14 (Objec- 
tions to President or Other Members) shall be followed. 


(4) After any objection to the members of the court has been disposed of: 


(a) 


(e) 


the judge advocate or, if there is no judge advocate, the president shall swear the 
members of the court and, if there is no judge advocate, the president shall be 
sworn by any member of the court already sworn (see article 112.15—“‘Oath to be 
Taken by Members’’); 


the president shall swear the judge advocate, if any, (see article 112.16—“‘Oath to 
be Taken by Judge Advocate’’) ; 


the judge advocate or, if there is no judge advocate, the president shall swear the 
reporter, if any (see article 112.17—‘‘Oath to be Taken by Reporter’’) ; 


if it is proposed to have an interpreter, the judge advocate or, if there is no judge 
advocate, the president shall ask the accused whether he objects to the interpreter, 
and if he does object, the procedure described in article 112.18 (Objection to 
Interpreter) shall be followed; and 


the judge advocate or, if there is no judge advocate, the president shall swear the 
interpreter, if any (see article 112.19—‘‘Oath to be Taken by Interpreter’’). 


(5) After the oaths prescribed in (4) of this article have been taken: 


(a) 


(0) 
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the judge advocate or, if there is no judge advocate, the president shall read the 
charge sheet to the accused; 


the accused may apply for an adjournment on the ground that he is unable 
properly to prepare his defence because the particulars of the charge are inadequate 
or are not set out with sufficient clarity (see article 112.22—‘‘Action When Parti- 
culars Deficient’) ; 


the accused may object to the trial being proceeded with (see article 112.24— 
“Plea in Bar of Trial’); 


- 
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112.05—PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL—(Cont’d) 


(d) when a charge sheet contains more than one charge, the accused may apply to be 
tried separately in respect of any charge or charges in that charge sheet, on the 
ground that he will be embarrassed in his defence if he is not so tried separately ; 
and, if he so applies, the court may, if it considers the interests of justice so 
require, proceed with separate trials as applied for by the accused, and direct the 
order in which those trials shall be held; 


(e) the judge advocate or, if there is no judge advocate, the president shall ask the 
accused to plead guilty or not guilty to each charge; and 
(f) if the accused refuses to plead, he shall be deemed to have pleaded not guilty. 


(6) After the accused has pleaded: 


(a) if he has pleaded guilty to any charge, the procedure prescribed in article 112.25 
(Acceptance of Plea of Guilty) shall be followed before that plea is accepted and 
recorded ; 


(b) if offences have been charged in the alternative, and a plea of guilty has been 
accepted under article 112.25 to one of the alternative charges, the president shall 
direct that consideration of the other alternative charges be withheld until a 
sentence has been passed; 


(c) if a plea of guilty has been accepted for all charges before the court, the procedure 
prescribed in article 112.27 (Procedure on Plea of Guilty) shall be followed; 


(d) if the accused has pleaded not guilty to any charge before the court, the trial of 
that charge shall be proceeded with as prescribed in this article; 


(e) if a plea of guilty has been accepted for some of the charges before the court, and 
the accused has pleaded not guilty to another charge or charges, the trial of those 
charges to which he has pleaded not guilty shall be proceeded with before proceed- 
ing on those charges to which a plea of guilty has been accepted. 


(7) Following any action required by (6) of this article, the Judge advocate or, if there is 
no judge advocate, the president shall ask the accused whether, on the ground that he has 
not had sufficient time to prepare his defence, he applies for an adjournment, and, if the 
accused does so, the procedure prescribed in article 112.62 (Adjournment of Court) shall 
be followed, If an application is allowed the president shall adjourn the court. 


(8) After the accused has been given an opportunity to request an adjournment: 


(a) if the judge advocate so requests, the prosecutor shall make an opening address 
(see article 112.28—“Opening Address by Prosecutor’) ; 

(b) the prosecutor shall in such order as he sees fit, call the witnesses for the prosecu- 
tion, who shall be sworn by the judge advocate or, if there is no judge advocate, 
by the president (see article 112.20—“Oath to be Taken by Witnesses”) and they 
shall be examined by the prosecutor (see article 1 12.31—“Examination of 
Witnesses”) ; 

(c) the accused may cross-examine or apply for permission to postpone the cross- 
examination of each of the witnesses for the prosecution (see article 112.31}, 
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112.05—PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL—(Cont’d) 


(d) the prosecutor may, if a witness for the prosecution has been cross-examined, 
re-examine that witness (see article 112.83—“Re-Examination of Witnesses”) ; 


(e) the president may, on behalf of the court, put further questions to a witness 
for the prosecution either during or at the conclusion of the examination prescribed 
in (b), (c) and (d) of this paragraph, but should normally put any questions 
following the conclusion of the re-examination of the witness; and 


(f) if a witness has been questioned under (e) of this paragraph, the president may, 
if he thinks fit, put such further questions to the witness as the prosecutor or 
the accused may request. 


(9) When the examination of all witnesses for the prosecution has been completed, the 
prosecutor shall inform the court that the case for the prosecution is closed. 


(10) When the case for the prosecution is closed, the court may, of its own motion or 
upon the motion of the accused, hear arguments first by the accused and then by the 
prosecutor, together with any reply by the accused, as to whether a prima facie case has 
been made out against the accused, and: 


(a) the judge advocate may, if he so desires, and shall if the president so requests, 
explain the law applicable as to whether a prima facie case has been established; 


(b) the court shall then close to decide whether the evidence heard during the case 
for the prosecution has established to the satisfaction of the court, in the absence 
of evidence to the contrary, the essential ingredients of the offence; and 


(c) the court shall re-open when it has arrived at its decision and 
(i) if it has decided that no prima facie case has been made out in respect of 
a charge, the president shall pronounce the accused not guilty on that charge, 
or 
(11) if it has decided that a prima facie case has been made out in respect of 
a charge, the president shall direct that the trial proceed on that charge. 


(11) The accused, if he so desires, may make an opening address (see article 112.29— 
“Opening Address by Accused”). 


(12) The accused shall proceed with his defence according to the following provisions, 
but in such order as he sees fit: 


(a) the accused shall call witnesses for the defence, who shall be sworn by the judge 
advocate or, if there is no judge advocate, by the president (see article 112.20— 
“Oath to be Taken by Witnesses”) and they shall be examined by the accused 
(see article 112.31—“Ezxamination of Witnesses”); and 


(b) if he desires to give evidence himself, he shall be sworn by the judge advocate 
or, if there is no judge advocate, by the president and he shall give evidence 
either with or without being examined by his counsel or defending officer. 


(13) During the conduct of the case for the defence: 


(a) the prosecutor may cross-examine or apply for permission to postpone the cross- 
examination of each witness for the defence (see article 112.31—“Examination 
of Witnesses”), including the accused if he has given evidence; and 


( 
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112.05—-PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL— (Cont'd) 


(b) the accused may 
(i) if a witness for the defence other than himself has been cross-examined, 
re-examine that witness (see article 112.33—“Re-Examination of Witnesses” ip 
and 
(11) if he has himself been cross-examined, be re-examined by his counsel or 
defending officer, or give further evidence as if he were a witness being 
re-examined; 


(c) the president may, on behalf of the court, put further questions to a witness for 
the defence either during or at the conclusion of the examination prescribed in 
(12) of this article and (a) and (b) of this paragraph but should normally put 
any questions following the conclusion of the re-examination of the witness; and 


(d) if a witness has been questioned under (c) of this paragraph, the president may, 
if he thinks fit, put such other questions to the witness as the prosecutor or the 
accused may request. 


(14) When the examination of all witnesses for the defence has been completed, the 
accused shall inform the court that the case for the defence is closed. 


(15) When the case for the defence is closed, the prosecutor may, with the permission 
of the president, call additional witnesses or recall any witnesses at any time before the 
closing address of the accused, if the witness is required to give evidence in rebuttal on 
any new matter raised by a witness for the defence. 


(16) The court may, during the presentation of the case for the prosecution and the 
case for the defence, or at any other time before the court makes a finding: 


(a) recall and question any witnesses; and 
(b) call, cause to be sworn, and question any further witnesses. 


(17) If, under (16) of this article, a witness has been recalled or a further witness has been 
called, the president may, if he thinks fit, put such further questions to the witness as the 
prosecutor or the accused may request. 


(18) When the case for the defence has been closed and any further witnesses called by the 
court have been heard: 


(a) the prosecutor may apply for an adjournment in order to prepare his address; 


(b) the prosecutor may address the court as to finding; 
(c) the accused may apply for an adjournment in order to prepare his address; 
(d) the accused may address the court as to finding; 


(e) the judge advocate, if any, shall 
(i) advise the court upon the law relating to the case, 
(11) if requested to do so by the president, sum up the evidence, and 
(111) advise the court as to any special finding it may make (see article 112..42— 
“Special Findings’’) ; 


(f) the court shall close to determine its finding (see article 112.40—“Determination 
of Finding”) ; 
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(g) the court shall re-open and pronounce to the accused the finding on each of the 
charges; and 

(h) the judge advocate, if any, may, if in his opinion any finding of guilty or special 
finding is contrary to the law relating to the case, advise the court once more, 
but not oftener, as to what findings are in his opinion open to it, and the court 
shall then close and re-consider its finding. 


(19) After pronouncement of the finding: 


(a) if the accused has been found not guilty of all of the charges, the proceedings 
of the court shall be terminated; and 


(b) if the accused has been found guilty of any charge, the trial shall proceed on 
that charge. 


(20) When the trial continues after a finding of guilty: 


(a) the prosecutor shall, so far as is practical, cause the court to be informed of 
(1) the character, age, service, and rank of the accused, 
(11) the decorations and record of distinguished service, if any, of the accused, 
(111) the length of time the accused has been in close custody and in open custody 
awaiting trial, and 
(iv) any previous convictions by a service tribunal or civil court that appear on 
the conduct sheet of the accused; 


(b) the particulars of the accused prescribed in (a) of this paragraph shall be proved 
(1) when practical by the production of a document signed by or on behalf of 
the commanding officer and containing those particulars, or 
(11) if it is not practical to produce the document described in (i) of this sub- 
paragraph by the evidence of witnesses called by the prosecutor, and any 
witnesses called shall be subject to cross-examination, re-examination and to 
questioning by the court; 


(c) the prosecutor may inform the court of any exceptional circumstances which in 
his opinion might affect the severity of the punishment, and shall, if the court 
so directs, call witnesses to prove those circumstances, and any witnesses called 
shall be subject to cross-examination, re-examination and to questioning by the 
court; and 


(d 


— 


the accused may call witnesses in rebuttal of the evidence given under (a) , (b) 
or (c) of this paragraph or in rebuttal of a statement made by the prosecutor 
under (c) of this paragraph, and with the permission of the court, may call other 
witnesses in mitigation of punishment, and the witnesses shall be subject to cross- 
examination, re-examination and to questioning by the court. 


(21) When the evidence described in (20) of this article has been received: 


(a) an address as to punishment (see article 112.47) may be made by the accused, 
his counsel or defending officer, or his adviser; 


—< 
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112.05—PROCEDURE TO BE FOLLOWED AT A COURT MARTIAL—(Cont’d) 


(b) the accused may request the court to take into consideration, for the purposes of 
sentence, other service offences, similar in character to that of which the accused 
has been found guilty (see article 112.48—‘Similar Offences May be Admitted 
and Dealt W1th’’); 


(c) the court shall close to determine its sentence (see article 112.49—" Method of 
Determining Sentence’’); 


(d) the court shall reopen and pronounce its sentence to the accused; 


(e) the president shall direct that any charges alternative to a charge upon which a 
plea of guilty has been accepted shall be withdrawn; and 


(f) the court shall terminate its proceedings in respect of the accused. 


112.06—QUESTIONS OF LAW WHERE JUDGE ADVOCATE APPOINTED 
(1) Section 162 of the National Defence Act provides in part: 


““162.(4) Where a judge advocate has been appointed to officiate at a court martial, 


he may, in such circumstances and subject to such conditions and procedures as 
are prescribed in regulations made by the Governor in Council, determine questions 


of law arising before or after the commencement of the trial.”’. 


(2) Notwithstanding any other article in this chapter, where a judge advocate has been 
appointed to act at a court martial and any of the questions of law prescribed in (9) of this 
article arise, the president may direct that the issue be heard and determined by the judge 
advocate either in the presence or absence of the president and members of the court. 


(3) When the president directs that an issue be heard and determined by the judge advocate 
in the presence of the president and members of the court, the judge advocate shall hear the 
evidence and argument relating to the issue and shall give his ruling and may give such 
reasons therefor as he considers desirable. 


(4) When the president directs that the issue be heard and determined by the judge 
advocate in the absence of the president and members of the court, the judge advocate 
shall so hear the evidence and argument relating to the issue in the court room or such other 
convenient place as may be decided by the president and determine the issue and may give 
such reasons for his determination as he considers desirable. The trial shall then proceed 
in the presence of the president and members of the court and the judge advocate shall give 
his ruling. 


(5) A ruling by the judge advocate under this article shall be the ruling of the court. 


(6) When the judge advocate sits alone in accordance with (4) of this article, the hearing 
by him of the argument and evidence relevant to the matter at issue shall form part of the 
proceedings of the court and shall take place and be recorded as prescribed in this chapter 
except for the absence of the president and members of the court. Anything which is 
authorized in this chapter to be done by the court, the president or a member may, subject 
to (7) of this article, be done by the judge advocate when sitting alone. 
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112.06—QUESTIONS OF LAW WHERE JUDGE ADVOCATE APPOINTED—(Cont’d) 


(7) When a judge advocate is sitting alone in accordance with (4) of this article and a 
person commits an offence mentioned in section 108 or section 244 of the National Defence 
Act, the judge advocate shall report the occurrence to the president and members of the 
court in open court who shall take such action as they consider appropriate. 


(8) Except as provided in this article, the proceedings before the judge advocate when 
sitting alone will not be communicated to the president and members of the court until 
after the court has announced its finding and sentence, if any. 


(9) The following questions of law may be determined by the judge advocate under this 
article: 


(a) applications for adjournment on the ground that the particulars of the charge are 
inadequate or are not set out with sufficient clarity (see article 112.22—"Action 
when Particulars Deficient’’) ; 


(0) pleas in bar of trial on the ground that the court has no jurisdiction (see article 
112.24—“Plea in Bar of Trial’’); 


(c) pleas in bar of trial on the ground that a charge was previously dismissed or that 
the accused was previously found guilty or not guilty of that charge by either a 
service tribunal or a civilian court (see article 112.24—“Plea in Bar of Trial’); 


(d) pleas in bar of trial on the ground that the charge does not disclose a service offence 
(see article 112.24—‘‘Plea in Bar of Trial’’); 


(e) applications by the accused to be tried separately in respect of any charge or 
charges (see article 112.05 (5)(d)); 


(f) applications for a declaration that a witness is hostile (see article 1 12.32—Decla-. 
ration that Witness is Hostile’); and 


(g) all matters respecting the admissibility and exclusion of evidence, which without 
limiting the generality of the foregoing, include whether 


(i) a document is admissible, 


(ii) evidence of an act, declaration or incident is admissible as part of the res 
gestae, 


(iii) evidence of similar acts is admissible, 
(iv) a communication is privileged, 
(v) a statement in the nature of a confession or admission is free and voluntary, 
(vi) a dying declaration is admissible, 
(vii) a witness is competent, 
(viii) a witness may be compelled to give evidence, and 
(ix) a witness is privileged to refuse to answer. 


(G) (1 Mar 56) 
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112.06—QUESTIONS OF LAW WHERE JUDGE ADVOCATE APPOINTED—(Cont’d) 


NOTES 

(A) When a question of law prescribed in (9) of this article arises or appears to the judge advocate as likely 
to arise, or upon a motion by the prosecutor or accused that such a question of law be determined, the 
president should normally direct that the evidence and argument relating thereto be heard and that the 
question be determined by the judge advocate. Unless the judge advocate advises that it would not be 
prejudicial to the accused for the court to hear the evidence and argument on the question, the judge 
advocate should be directed to hear such evidence and argument in the absence of the president and 
members of the court. As such evidence and argument must be heard in open court, except where the 
public is excluded pursuant to article 112.10, the president and members should withdraw from the court 
room unless there is another convenient and suitable room available to which the judge advocate, the 
parties, the court officials and the members of the public may withdraw. 


(B) When the judge advocate, by virtue of his powers under this article, has ruled an item of evidence 
admissible, his ruling is on the question of admissibility only. The determination of the cogency, weight 
or probative value of such item of evidence is entirely and exclusively a matter for decision by the court. 
The prosecutor and the accused shall be given the opportunity to present for the consideration of the 
court evidence relating to the cogency, weight and probative value of such item of evidence including all 
or any part of the evidence adduced before the judge advocate when sitting alone. Moreover, when 
a fact of significance touching the reliability of an item of evidence that has been admitted was also a 
preliminary fact upon which its admissibility depended, the court, in determining the main issue under 
the charge, is free to take a different view of the truth or significance of this fact than did the judge advocate 
in determining admissibility only. (1 Mar 56) 

(M) 


(112.07 TO 112.09 INCLUSIVE: NOT ALLOCATED) 


Section 3—Admission to Courts Martial 


112.10—WHO MAY BE PRESENT AT A COURT MARTIAL 
(1) Section one hundred and fifty-one of The National Defence Act provides: 


“151. (1) Subject to subsections two and three, courts martial shall be public and, 
to the extent that accommodation permits, the public shall be admitted to the 
trial. 


(2) Where the authority who convenes a court martial or the president of a 
court martial considers that it is expedient in the interests of public safety, defence 
or public morals that the public should be excluded during the whole or any part 
of a trial, either of them may make an order to that effect, and any such order 
shall be recorded in the minutes of the proceedings of the court martial. 


(3) Witnesses, other than the prosecutor and the accused person and his 
representative, shall not be admitted to a trial, except when under examination 
or by specific leave of the president of the court martial. 


(4) The president may, on any deliberation among the members, cause a court 
martial to be cleared of any other persons in accordance with regulations.” 


(2) If any order is made under subsection two of section one hundred and fifty-one of 
The National Defence Act, the order shall specify the ground on which it is made. 
(M) 

NOTES 


(A). When the convening authority has directed that the public should be excluded during the whole or any 
part of a trial, the president is bound by that direction and may not depart from it. 

(B) The president has power to decide that the public shall be excluded only for the three reasons specified 
in section 151(2), that is, in the interests of public safety, defence, or public morals. When he has given 
this direction, the public remain excluded unless the president orders them to be re-admitted. 
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112.10—WHO MAY BE PRESENT AT A COURT MARTIAL—(Cont’d) 
(C) For the persons who may be present when a court martial has been cleared during deliberations, (see 
article 112.61—‘‘Exclusion of Persons During Closed Court’). 


(D) When the president decides to exclude the public, he may permit officers who have been detailed to 
attend for purposes of instruction to remain during any part of the trial conducted in open court. Such 
officers do not, however, remain in court during the deliberation on findings, sentence, pleas in bar of 
trial or any other period when the court has been declared to be closed. 


(E) The term ‘‘closed court’? should not be confused with a court sitting ‘‘in camera’. A court is said to be 
“closed” when in accordance with article 112.61 no person, except the judge advocate in permissible 
cases, is present with the members of the court during its deliberation on any matter. The court is 
“in camera’’ when its proceedings are not open to the public but the accused and prosecutor and the 
representatives, if any, of the accused are present. 


(M) 
(112.11 TO 112.13 INCLUSIVE: NOT ALLOCATED) 


Section 4—Objections by Accused and Oaths to be Administered 


112.14—OBJECTIONS TO PRESIDENT OR OTHER MEMBERS 


(1) Section one hundred and fifty-seven of The National Defence Act provides in part: 
“157. (1) When a court martial is assembled, the names of the president and other 
members shall be read over to the accused person who shall be asked if he objects 
to be tried by any of them, and if he objects the court martial shall decide whether 
the objection shall be allowed.’’. 


(2) The accused may object to the president or to any other member of the court for 
any reasonable cause. 


(3) The accused may make or produce any statement that is pertinent to the objection. 


(4) When the statement, if any, under (3) of this article has been received, the court 
shall close to deal with the objections. 


(5) No member of the court shall vote upon an objection made in respect of him. 


(6) If the accused objects to the president, the court shall vote on that objection first. 
If the objection is allowed, the court shall re-open and adjourn until a new president is 
appointed by the convening authority or by the officer named by the convening authority 
to appoint the president (see article 112.64—‘‘Death or Disability of Members or other 
Persons’). 


(7) If an objection, other than an objection to the president, is allowed, the member 
objected to shall at once retire from the court, and the president shall designate one of 
the alternates to replace that member. The accused shall have the right to object to any 
alternate so designated. 


(8) If there are not sufficient alternates to fill the places of members who have retired, 
the court shall re-open and adjourn until further alternates are designated by the convening 
authority or by the officer named by the convening authority to appoint alternates. 
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112.14—OBJECTIONS TO PRESIDENT OR OTHER MEMBERS— (Cont'd) 


(9) An objection under this article and the manner in which it was disposed of shall be 
recorded in the minutes of the proceedings. 


(10) When all objections have been disposed of, the court shall re-open and the president 
shall inform the accused of the result of each of his objections. 


(M) 
NOTES 
(A) The prosecutor has no right to object to any member of the court. 


(B) There is no right of objection to the judge advocate or to the prosecutor. 


(M) 


112.15—OATH TO BE TAKEN BY MEMBERS 
The oath to be taken by the members of a court martial shall be in the following form: 


“T swear that I will duly administer justice according to law, without partiality, 
favour or affection; and I do further swear that I will not, at any time whatsoever, 
disclose the vote or opinion of any particular member of this court martial, unless 
thereunto required in due course of law. So help me God.” 


(M) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath see article 112.21. 
(M) 


112.16—OATH TO BE TAKEN BY JUDGE ADVOCATE 
The oath to be taken by the judge advocate shall be in the following form: 


“IT swear that I will carry out the duties of judge advocate without partiality, 
favour or affection; and I do further swear that I will not, at any time whatsoever, 
disclose the vote or opinion of any particular member of this court martial, unless 
thereunto required in due course of law. So help me God.” 


(M) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath, see article 112.21. 


(M) 


112.17—OATH TO BE TAKEN BY REPORTER 


The oath to be taken by a shorthand reporter shall be in the following form: 


“T swear that I will, to the best of my ability, truly take down the evidence to 
be given before this court martial and such other matters as may be required, 
and will deliver to the court a true transcript of the same. So help me God.” 


(M) 
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112.17—OATH TO BE TAKEN BY REPORTER—(Cont’d) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath, see article 112.21. 


(M) 


112.18—OBJECTION TO INTERPRETER 


(1) If there is an interpreter, the accused may object to him on the ground of partiality 
or incompetence. 


(2) The accused may make or produce any statement that is pertinent to the objection. 


(3) When the statement, if any, under (2) of this article has been received, the court 
shall close to deal with the objection. 


(4) If an objection to an interpreter is allowed, the court may appoint another interpreter. 
The accused shall have the right to object to a new interpreter so appointed. 


(5) When the objection has been disposed of, the court shall re-open and inform the 
accused of the result of his objection. 


(M) 


112.19—OATH TO BE TAKEN BY INTERPRETER 
The oath to be taken by an interpreter shall be in the following form: 


“T swear that I will, to the best of my ability truly interpret and translate as I 
shall be required to do. So help me God.” 


(M) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath, see article 112.21. 


(M) 


112.20—OATH TO BE TAKEN BY WITNESSES 
A witness, before commencing to give evidence, shall take an oath in the following form: 


“T swear that the evidence to be given by me shall be the truth, the whole truth, 
and nothing but the truth. So help me God.” 


(M) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath, see article 112.21. 


(M) 
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112.21—AFFIRMATION IN LIEU OF OATH 
(1) Section one hundred and fifty-eight of The National Defence Act provides in part: 
“158. (2) If a person to whom an oath is required to be administered . . . 
(a) objects to take the oath and the president of the court martial is satisfied 


of the sincerity of the objection; or 


(b) is objected to as incompetent to take the oath and the president of the 
court martial is satisfied that the oath would have no binding effect on the 
conscience of that person, 


the president shall require that person, instead of being sworn, to make a solemn 
affirmation in the form prescribed in regulations and, for the purposes of this Act, 
a solemn affirmation shall be deemed to be an oath.” 


(2) The form of a solemn affirmation shall be as prescribed for the appropriate oath, but 
the words “I solemnly affirm” shall be substituted for the words “I swear”, and the words 
“So help me God” shall be omitted. 


(M) 


112.22—ACTION WHEN PARTICULARS DEFICIENT 


If the accused applies for an adjournment on the ground that the particulars of the charge 
are set out in such fashion or are so deficient that the accused cannot properly prepare 
his defence, the court shall consider his application on its merits. If the court decides 
that the application is well founded it shall report its opinion to the convening authority 
and adjourn, and the convening authority may either direct a new trial to be commenced, 
or amend the charge and order the trial to proceed on the amended charge after due 
notice to the accused. 


(M) 
NOTES 


(A) When the convening authority amends the charge sheet under the provisions of this article the 
amended charge sheet must be served upon the accused at least twenty-four hours before his trial 
is recommenced (see article 111.51—‘T'ransmission of Documents to Accused”). 


(M) 


(112.23: NOT ALLOCATED) 


Section 5—Plea in Bar of Trial and Pleas to Charge 


112 .24——PLEA IN BAR OF TRIAL 
(1) An accused may plead in bar of trial that: 
(a) the court has no jurisdiction; or 


(b) the charge was previously dismissed, or that he was previously found guilty or 
not guilty of that charge by either a service tribunal or a civilian court (see 
article 102.17—“Previous Acquittal or Conviction”); or 
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112.24—-PLEA IN BAR OF TRIAL—(Cont’d) 
(c) he is unfit to stand trial by reason of insanity (see article 112.65—“Decision when 
Accused Insane at Trial” and article 102.175—“Accused Insane at Trial’); or 


(d) the charge does not disclose a service offence. 


(2) The accused may make any statement that is pertinent to his plea in bar of trial, 
and witnesses may be called: 


(a) by the accused, to support his plea; 
(b) by the prosecutor, in rebuttal of the plea; and 
(c) by the court, if it desires to hear any further evidence. 


(3) When any witnesses under (2) of this article have been heard, addresses may be 
made to the court first by the accused and then by the prosecutor, and the accused shall 
have the right to make an address in reply to any address made by the prosecutor. 


(4) When the evidence, if any, has been heard, the court shall close to deal with the plea 
in bar of trial. 


(5) If a plea in bar of trial has been made, the plea and the manner in which the plea 
was disposed of shall be recorded in the minutes of the proceedings. 


(6) When the plea has been disposed of, the court shall reopen and inform the accused of 
the result of his plea in bar of trial. 


(7) When a plea in bar of trial has been allowed, the court shall: 


(a) if the plea has been allowed to all charges, terminate the proceedings and report 
to the convening authority; or 
(b) if the plea has not been allowed to all charges 
(1) terminate the proceedings on the charge to which a plea has been allowed, 
(11) proceed with the trial of the charge to which the plea has not been allowed. 
and 
(ili) report at the conclusion of the trial to the convening authority as to the 
charges in respect of which the plea has been allowed. 


(M) 
NOTES 


(A) A plea that the court lacks jurisdiction must be made on one or more specific grounds; for example: 


(i) that the court is not properly constituted having regard to the ranks of the members, or 
that it does not consist of the required number of officers, or 


(ii) that the accused is not a person liable to trial by the court, or 
(iii) that the alleged offence was committed so long before the commencement of the trial 
that a court martial no longer has jurisdiction. 


(B) Any witnesses called under this article are subject to cross-examination and re-examination. 


(M) 
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112.25—ACCEPTANCE OF PLEA OF GUILTY 
(1) When the accused would be liable, if convicted of a charge, to be sentenced to death, 


the court shall not accept a plea of guilty to that charge, but shall record a plea of not 
guilty. 


(2) When there are alternative charges: 
(a) a plea of guilty shall not be accepted to more than one of those charges; and 


(b) if one charge is more serious than the other, and the accused has pleaded not 
guilty to the more serious charge, the prosecutor shall inform the court as to 
whether the convening authority concurs in the acceptance of a plea of guilty 
to the less serious charge, and if the convening authority so concurs the court may 
accept a plea of guilty to the less serious charge. 


(3) Subject to, (1) and (2) of this article, if the accused pleads guilty to any charge, the 
judge v2 é, or, if there is no judge advocate the president, shall: 


(a) explain to the accused the nature and gravity of the offence with which he is 
charged; 


(b) ask the accused whether the whole of the statement of particulars in the charge 
sheet is accurate; and 


(c) explain the difference in the procedure to be followed if the plea is accepted. 


(4) If the accused pleads guilty, not to the offence charged but to a related or less serious 
offence prescribed in section one hundred and twenty of The National Defence Act, (see 
article 103.62—“Conviction of Related or Less Serious Offences’’), the prosecutor shall 
inform the court as to whether the convening authority concurs in the acceptance of a 
plea of guilty to the related or less serious offence, and if the convening authority so con- 
curs the court may accept the plea of guilty to the related or less serious offence. 


(5) If, after (3) of this article has been complied with, it appears to the court that: 


(a) the accused did not understand the nature or gravity of the charge to which he 
pleaded guilty; or 


(b) that the statement of particulars in the charge sheet is in some material respect 
disputed by the accused; or 


(c) for any other reason the interests or justice make it expedient that a plea of guilty 
should not be accepted; 


the court shall not accept the plea of guilty but shall record a plea of not guilty. In any 
other case the court may, subject to (1) and (2) of this article, accept and record a plea 
of guilty. 
(M) 
NOTES 
(A) When the accused pleads guilty to the charge, but subject to variations and exceptions in 


the particulars, the court may, under the conditions prescribed in article 112.42 (Special Findings) 
accept a plea of guilty but make a special finding on the charge. 


(M) 
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112 .26—CHANGE OF PLEA DURING TRIAL 


(1) When the court has, under article 112.25, accepted a plea of guilty, it shall, at any 
time during trial, if it considers the interests of justice so require, direct that a plea of 
guilty be altered to a plea of not guilty and proceed as if a plea of not guilty had originally 
been entered. 


(2) The accused may, at any time during trial before the court has closed to consider its 
finding, request the permission of the court to alter a plea of not guilty to a plea of guilty. 
If he does so, the court shall comply with the provisions of article 112.25. 


(M) 


112.27—-PROCEDURE ON PLEA OF GUILTY 


(1) When a plea of guilty is accepted, the prosecutor shall, in respect of the charge to 
which that plea has been accepted, inform the court of the circumstances in which the 
offence was committed. 


(2) After (1) of this article has been complied with, the procedure shall be as prescribed 
in article 112.05(20) and (21). 


(M) 


Seciion 6—Opening Addresses and Evidence of Witnesses 


112.28—OPENING ADDRESS BY PROSECUTOR 
(1) An opening address by the prosecutor may be oral or in writing. An opening address: 


(a) shall not contain any assertion that the prosecutor does not intend to substantiate 
by evidence; 


(b) should not be unnecessarily detailed; and 


(c) should contain a brief statement of the substance of the charge, the circumstances 
in which it is alleged the offence was committed, and the nature and general effect 
of the evidence that it is proposed to call in support of the charge. 


(2) If the address is in writing, three copies shall be handed to the court, and a copy shall 
at the same time be furnished to the accused. 


(M) 


112.29—-OPENING ADDRESS BY ACCUSED 
(1) An opening address by the accused may be oral or in writing. An opening address: 


(a) shall not contain any assertion that the accused does not intend to substantiate 
by evidence; 


(b) should not be unnecessarily detailed; and 
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112.29—OPENING ADDRESS BY ACCUSED—(Cont’d) 


(c) should contain a brief statement of the nature and general effect of the evidence 
that the accused proposes to call in his defence. 


(2) If the address is in writing, three copies shall be handed to the court, and a copy shall 
at the same time be furnished to the prosecutor. 


(M) 
(112.30: NOT ALLOCATED) 


112.31—EXAMINATION OF WITNESSES 


(1) Each witness shall be examined by means of oral questions. 


(2) Subject to (3) of this article, a witness shall forthwith reply to each question put 
to him. 


(3) When a question is objected to on the ground of substance or of form, or the witness 
claims privilege, the witness: 


(a) shall not answer the question until the decision of the court as to the objection or 
claim has been announced; and 


(b) after the announcement of the decision of the court, shall answer the question 
unless the objection or the claim has been allowed. 


(4) If, while the witness is under examination, a discussion arises as to the allowance of a 
question put to him or otherwise as to his evidence, the president may direct the witness 
to withdraw until the discussion is concluded. 


(5) The court may, if it thinks fit, allow the cross-examination of a witness to be postponed; 
but should not do so if in its opinion an application for postponement is made for purposes 
of obstruction. 


(6) If a question is put to a witness other than the accused as to a matter which is not 
relevant except so far as it affects the credibility of a witness and the witness objects to 
answering the question, the court.shall consider whether the witness should be compelled to 
answer it; and: 


(a) if they are of the opinion that the imputation conveyed by the question would, if 
true, seriously affect their opinion as to the credibility of the witness, the court 
shall require the witness to answer the question; but 


(b) if they are of the opinion that the imputation, if true, would not affect, or would not 
seriously affect the opinion of the court as to the credibility of the witness, the 
court shall not require the witness to answer the question. 


(7) If the accused gives evidence he shall not ‘be asked in cross-examination any question 
tending to show that he has committed or been convicted of or been charged with any 
offence other than that with which he is then charged, or is of bad character, unless: 


(a) the proof that he has committed or been convicted of that other offence is admis- 
sible to show that he is guilty of the offence with which he is then charged; or 
57445—123 
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112.31—EXAMINATION OF WITNESSES— (Cont'd) 


(b) he has asked questions of witnesses for the prosecution with a view to establishing 
his own good character or has given evidence to his good character or the nature 
or conduct of his defence involves imputations on the character of the witnesses 
for the prosecution. 


(8) If any question to a witness is disallowed the prosecutor and the accused shall refrain 
from further examination or comment on the matter. 


(M) 
NOTES 
(A) For the general rules relating to admissibility of evidence, see Section 11 of this chapter. 


(B) Failure to answer questions when required to do so is an offence under sections 108 and 243 of 
The National Defence Act. 


(C) If the president so desires he may close the court during any discussion as to the allowance of a 
question put to a witness (see article 112.61—“Exclusion of Persons During Closed Court”). 


(M) 


112.32—DECLARATION THAT WITNESS IS HOSTILE 


(1) If the prosecutor or accused concludes during the examination-in-chief or the re- 
examination of a witness called by him that the witness is: 


(a) directly hostile to him; or 
(6) unwilling to give evidence; 


the person calling the witness may apply to the court for a declaration that the witness is 
hostile. 


(2) If the court declares the witness to be hostile, the person who called that witness may 
continue the examination-in-chief as if it were a cross-examination. 


(3) A declaration that a witness is hostile shall not affect the rights of cross-examination 
and re-examination. 


(M) 
NOTES 


(A) The mere fact that a witness gives evidence unfavourable to the case of the party calling him is 
not sufficient grounds to declare that witness to be hostile. 


(M) 


112 .33—RE-EXAMINATION OF WITNESSES 


The re-examination of a witness shall be confined to matters raised during the cross-examin- 
ation of that witness. 


(M) 


(112.34 TO 112.39 INCLUSIVE: NOT ALLOCATED) 
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Section 7—Findings 


112.40—DETERMINATION OF FINDING 


(1) Section one hundred and sixty-two of The National Defence Act provides in part: 
“162. (1) The finding... of a court martial... shall be determined by the vote 
of a majority of the members. 


(2) In the case of an equality of votes on the finding, the accused shall be 
found not guilty.” 
(2) The members of the court shall vote orally in succession, beginning with the junior 
in rank. 


(3) If at any time during the determination of the finding the court is in doubt whether 
the facts proved are sufficient in law to constitute the offence with which the accused is 
charged or a related or less serious offence prescribed in section one hundred and twenty 
of The National Defence Act (see article 103.62—“Conviction of Related or Less Serious 
Offences”), it may, before recording a finding on that charge reopen the court and: 


(a) require the judge advocate to give his opinion, stating the facts that it finds to 
be proved; or 


(b) if there is no judge advocate, adjourn the court and refer to the convening 
authority for an opinion, stating the facts that it finds to be proved. 


(4) At any time during the determination of the finding the court may reopen and: 


(a) either 
(1) require the judge advocate to give further advice upon the law applicable, or 
(ii) if there is no judge advocate, adjourn the court for the purpose of seeking 
advice; 


(b) direct any portion of the recorded evidence to be read aloud; and 


(c) recall and question any witnesses and call, cause to be sworn and question any 
further witnesses. 


(M) 
NOTES 


(A) A judge advocate will not be present during determination of finding (see article 112.61—“Exclusion 
of Persons During Closed Court’). He should take this opportunity of explaining to any officers, 
who have been detailed to attend as members of the public for purposes of instruction, the 
procedure which the court must follow in determining its finding. 


(B 


wa 


The power given under (4)(c) of this article should be exercised in exceptional circumstances only, 
e.g., where it appears for the first time from ihe evidence given at the trial that a person, who has 
not been called either by the prosecutor or on behalf of the defence, was present at, and probably 
witnessed, the occurrence which forms the subject of the charge. Witnesses should not be called 
or recalled under (4)(c) of this article in order to cure an oversight on the part of the prosecution. 
If witnesses are called or recalled under this provision, the prosecutor and the accused should be 
invited to put or suggest any relevant questions which in their opinion should be put by the 
court. If new evidence is given after the closing address by or on behalf of the accused, the court 
should permit the accused or his representative to make a further address upon the new matter 
which has been elicited. 


(M) 
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112.41—DIRECTIONS RESPECTING FINDINGS 


(1) On each charge the court shall find the accused not guilty, unless it concludes that 
the evidence proves beyond reasonable doubt that the accused committed: 


(a) the offence charged; or 


(b) a related or less serious offence prescribed in section one hundred and twenty of 
The National Defence Act (see article 103.62—“Conviction of Related or Less 
Serious Offences’’) ; 


either on the particulars as charged, or on the particulars as varied under article 112.42. 


(2) Except as prescribed in this article, and except when a special finding is made under 
article 112.42, the finding on each charge shall be guilty or not guilty without the addition 
of further words. 


(3) If the court finds the accused guilty on a charge, it shall find him not guilty on any 
charge alternative to it. 


(M) 


112 .42—SPECIAL FINDINGS 
(1) When the court concludes that: 


(a) while the facts proved differ materially from the facts alleged in the statement of 
particulars in the charge sheet, they are nevertheless sufficient to establish the 
commission of the offence stated in the charge sheet; and 


(b) the difference between the facts proved and the facts alleged in the statement of 
particulars has not prejudiced the accused in his defence; 


the court may, instead of making a finding of not guilty, make a special finding of guilty 
in which is stated the exceptions or variations from the facts alleged in the statement of 
particulars. 


(2) If the accused has been found guilty, not of the offence with which he was charged but 
of a related or less serious offence (see article 103.62—“Conviction of Related or Less 
Serious Offences”), the finding on that charge shall include a statement of the offence of 
which he has been found guilty. 


(3) The National Defence Act provides: 


“167. (1) Where evidence is given at a court martial that a person charged with a 
service offence was insane at the time of the commission of that offence the court 
martial, if it finds that person not guilty of the offence, shall make a special finding 
as to whether he was insane at the time of the commission of the offence and 
whether he was found not guilty by reason of insanity.” 


(M) 
NOTES 


(A) When there are four offences charged and no charges are in the alternative, a finding might, for 


example, be in one of the following forms: 
“The court finds the accused not guilty on the first charge and guilty on the second to fourth 


charges inclusive”; or 
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112 .42—SPECIAL FINDINGS—(Cont’d) 


“The court finds the accused not guilty on all charges”; or 

“The court finds the accused guilty on all charges”; or 

“The court finds the accused guilty on the first and third charges and not guilty on the second 
and fourth charges”. 


(B) The following example will serve to show the possible findings on alternative charges. The 
charges may be assumed to have been: 
First—A charge under section 86 of The National Defence Act of ill-treating a subordinate 
Seconp—An alternate charge to the first charge of an offence under section 118 of conduct 
prejudicial to good order and discipline. The cross-findings of these charges might be in any 
tam one of the following forms: 
e@ “The court finds the accused not guilty on both charges” or 
“The court finds the accused guilty on the first charge and not guilty on the second 
charge” or 
“The court finds the accused not guilty on the first charge and guilty on the second 
charge”. 


(C) If the accused were charged with an offence under section 104 of The National Defence Act of 
stealing $500 and the court concluded that he had stolen $250 only, the form of special finding 
applicable would be: 

“The court finds the accused guilty on the charge, except that he stole $250 and not $500”. 


(D) An example of the finding of guilty of a cognate offence is as follows: 
The accused is charged first under section 79 of The National Defence Act with desertion and 
secondly under section 76 with using threatening language towards a superior officer. The 
finding of the court might be: 
“The court finds the accused guilty of absence without leave on the first charge, and 
guilty of behaving with contempt toward a superior officer on the second charge”. 


(E) When evidence has been given that the accused was insane at the time the offence is alleged to 
have been committed, the form of finding might be: 

“The court finds the accused to have been insane at the time the offence was committed and 
finds him not guilty by reason of insanity” or 
“The court finds the accused was insane at the time the offence was committed but finds him 
not guilty other than by reason of insanity” or 
“The court finds the accused guilty on the charge” or 
“The court finds the accused, was not insane at the time the alleged offence was committed 
and find him not guilty on the charge”. 


(M) 


112.43—DISPOSAL OF ACCUSED FOUND TO BE INSANE WHEN OFFENCE 
COMMITTED 


e (1) Section one hundred and sixty-seven of The National Defence Act provides: 


“167. (1) Where evidence is given at a court martial that a person charged with a 
service offence was insane at the time of the commission of that offence, the court 
martial, if it finds that person not guilty of the offence, shall make a special finding 
as to whether he was insane at the time of the commission of the offence and 
whether he was found not guilty by reason of insanity. 


(2) Where a court martial held in Canada makes a special finding under 
subsection one that an accused person was insane, it shall order that person to be 
kept in strict custody and he shall be treated in accordance with subsection two of 
section nine hundred and sixty-six and section nine hundred and sixty-nine of the 
Criminal Code, as if the same finding had been made in respect of him by a civil 
court in the province of Canada in which that court martial was held. 
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112.43—DISPOSAL OF ACCUSED FOUND TO BE INSANE WHEN OFFENCE 
COMMITTED— (Cont'd) 


(3) Where a court martial held out of Canada makes a special finding under 
subsection one that an accused person was insane, it shall order that person to be 
kept in strict custody and he shall be transferred, as soon as conveniently may be, 
to the province of Canada in which he is domiciled, and upon transfer to that 
province he shall be treated in accordance with subsection two of section nine 
hundred and sixty-six and section nine hundred and sixty-nine of the Criminal 
Code, as if the same finding had been made in respect of him by a civil court in 
that province; and, in the case of an accused person who is not domiciled in any 
province, the Minister may make such arrangements for the benefit and welfare of 
that person as to the Minister seem fit.” 

(2) If the court finds that the accused was insane at the time of the commission of the 
offences charged it shall notify the convening authority to that effect and the convening 


authority shall comply with (1) of this article. 
(M) 


(112.44 TO 112.46 INCLUSIVE: NOT ALLOCATED) 


Section 8—Procedure After Finding of Guilty 


112.47—-ADDRESS AS TO PUNISHMENT 
(1) If in the opinion of the court anything stated in the accused’s address in mitigation of 


punishment requires to be proved, and would, if proved, affect the severity of the punish- 
ment, the court may require the accused to call witnesses in substantiation. 


(2) A witness called under (1) of this article shall be subject to cross-examination, 
re-examination, and questioning by the court. 


(M) 


112.48—SIMILAR OFFENCE MAY BE ADMITTED AND DEALT WITH 
(1) Section one hundred and sixty-three of The National Defence Act provides: 


“163. A court martial may at the request of the offender and in its discretion take 
into consideration, for the purposes of sentence, other service offences, similar 
in character to that of which the offender has been found guilty, that are admitted 
by him, as if he had been charged with, tried on and found guilty of such offences; 
but the sentence of the court martial shall not include any punishment higher in 
the scale of punishments than the punishment that might be imposed in respect 
of any offence of which the offender has been found guilty.” 


(2) The court shall record in the minutes of the proceedings whether it has acceded to or 
rejected a request made under (1) of this article. 


(M) 
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112.48—SIMILAR OFFENCE MAY BE ADMITTED AND DEALT WITH— (Cont'd) 
NOTES 


(A) The purpose of this provision is to enable an offender to ensure that when he has served his 
sentence he will not then be liable to further proceedings for the same type of offence. An 
example of the operation of this section would occur where an accused is found guilty on a charge 
of stealing an article from a comrade. Upon being found guilty he might confess that he had 
stolen other articles from other comrades and request the court, in awarding its sentence, to take 
his admission into consideration. 


(M) 


112.49—-METHOD OF DETERMINING SENTENCE 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (8) A punishment of death may be imposed only by a General Court 
Martial, and may be imposed only with the concurrence of at least two-thirds of 
the members.” 


(2) Section one hundred and sixty-two of The National Defence Act provides in part: 


“162. (1) . . . subject to subsection three of section one hundred and twenty-one, 
the sentence of a court martial . . . shall be determined by the vote of a majority 
of the members. 


(3) In the case of an equality of votes on the sentence . . . the president 
of the court martial shall have a second or casting vote.” 


(3) The members of the court shall vote orally in succession, beginning with the junior 
in rank, 
(M) 

NOTES 


(A) The judge advocate is present when the court closes to consider its sentence to advise the court 
as to the legality of the sentence it has decided to pass and to guide the court as to the form in 
which that sentence is to be expressed. The judge advocate must not comment as to the degree 
of severity of the sentence. 


(M) 


112.50—DIRECTIONS AS TO SENTENCE 
(1) Section one hundred and twenty-two of The National Defence Act provides: 


“122. Only one sentence shall be passed on an offender at a trial under the Code 
of Service Discipline and, where the offender is convicted of more than one offence, 
the sentence shall be good if any one of the offences would have justified it.” 


(2) The court shall, in determining the severity of punishment: 


(a) take into consideration any indirect consequence of the finding or of the punish- 
ment; 
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(M) 


(A) 
(B) 


(C) 


.50—DIRECTIONS AS TO SENTENCE— (Cont'd) 


(b) impose a punishment commensurate with the gravity of the offence and the 
previous character of the offender. 


NOTES 
For the punishments which may be awarded by a service tribunal see Chapter 104. 


In determining the severity of punishment necessary for the prevention of other similar offences, 
the court should consider whether offences of this nature are unusually prevalent. An offence which 
is unusually prevalent may require more severe punishment than one that is rare. 


The consequences of punishment may include such general consequences as delayed promotion 
and an adverse affect upon the subsequent service career of the offender. In addition there are 
certain specific consequences following conviction for certain offences. 


(D) If there is more than one offender, and one of those offenders is materially senior in rank, the 


(E 


YS 


(F) 


(G) 


senior should, as a rule, be more severely punished than his juniors. Similarly, the instigator of 
an offence should receive a more severe sentence than the person who was prevailed upon to 
commit it. 


The court should particularly consider whether the offences of which the accused has been found 
guilty were committed with or without premeditation and with or without provocation. For 
example, a theft committed after prolonged preparation deserves more severe punishment than 
when committed on the spur of the moment; and a court would be justified in awarding a more 
lenient sentence to a man who has been provoked into striking his superior officer than to one who 
had struck his superior officer without provocation. 


The court must not presume that the convening authority, in sending the case for trial, took a 
more serious view of the facts than the court takes. 


The court may properly consider im determining its sentence the amount of time the accused has 
spent in custody awaiting trial. The court should remember, however, that the accused does 
not now forfeit pay for any period in service custody prior to conviction. 


(H) The general form of sentence will be 


(M) 


112 
(1) 


“The court sentences the accused to .. .” 


.51—RECOMMENDATION TO CLEMENCY 
Section one hundred and sixty-five of The National Defence Act provides: 


“165. Where a court martial has found a person guilty of an offence, prescribed 
in section sixty-four, sixty-five, sixty-six or sixty-seven, for which the punishment 
of death is mandatory, or in section eighty-three, for which the punishment of 
dismissal with disgrace from His Majesty’s service or dismissal from His Majesty‘s 
service is mandatory, or an offence to which paragraph (a) of subsection two of 
section one hundred and nineteen applies, the court martial may recommend 
clemency and the recommendation shall be attached to and form part of the 
minutes of the proceedings of the trial.” 


(2) If the court recommends clemency, it shall record its reason for that recommendation. 


(M) 
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112.51—RECOMMENDATION TO CLEMENCY—(Cont’d) 


NOTES 


(A) The provisions of this article are only operative when a mandatory punishment is provided for the offence 
of which the accused has been found guilty. When there is no mandatory punishment, the court is obliged 
to impose punishment commensurate with the gravity of the offence and the previous character of the 
offender, and therefore, cannot properly recommend clemency. 


(M) 


(112.52 TO 112.53 INCLUSIVE: NOT ALLOCATED) 


Section 9—Responsibility of Court, Judge Advocate, Prosecutor and 
Accused 


112.54—GENERAL RESPONSIBILITY OF THE COURT DURING TRIAL 


(1) The president of a court martial shall: 


(a) ensure that the trial is conducted in an orderly fashion and in a manner befitting 
a court of justice; and 


(b) be responsible for the proper performance of the duties of the court during the 
trial. 


(2) The court shall ensure that an accused who is not represented by counsel or defending 
officer does not in consequence of that fact suffer any undue disadvantage. 


(3) Except as provided in article 112.06 (Questions of Law where Judge Advocate 
Appointed), the court shall be guided by the opinion of the judge advocate upon all matters 
of law and procedure, and shall not disregard his opinion except for very weighty reasons. 

(1 Mar 56) 
(M) 


NOTES 
(A) Responsibility for all rulings and decisions made in the course of the trial rests with the court. 


(B) The court must consider the grave consequences that may result from its disregard of the advice of the 
judge advocate on any legal matter. 


(C) The court, in following the opinion of the judge advocate on a legal matter, may record that it has decided 
in consequence of that opinion. 


(M) 
112.55—GENERAL RESPONSIBILITIES OF JUDGE ADVOCATE 
(1) The judge advocate shall at all times maintain an impartial position. 


(2) Prior to or during the trial by court martial, the judge advocate shall: 


(a) advise the convening authority or the court of any informality or defect in the 
charge or in the constitution of the court; 
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112.55—GENERAL RESPONSIBILITIES OF JUDGE ADVOCATE—(Cont’d) 


(6) if the prosecutor or accused asks his opinion on any question of law or procedure 
relative to the charge or trial, give that opinion 
(i) out of court, or 
(ii) with the permission of the president, in court; 


(c) advise the court of any informality or irregularity in the proceedings or on any 
other matter before the court; and 


(d) equally with the president, take care that the accused does not suffer any dis- 
advantage in consequence of his position as such or of his ignorance or incapacity 
to examine or cross-examine witnesses or to make his own evidence clear or 
intelligible, and the judge advocate may for that purpose advise the court that 
witnesses should be called or recalled to be questioned by the court on any matter 
that appears necessary or desirable to elicit the truth. 


(3) Any information or advice given to the court by the judge advocate shall, if he or 
the court desires it, be recorded in the minutes of the proceedings. 


(M) 


112.56—RESPONSIBILITY OF PROSECUTOR 
(1) The prosecutor shall: 


(a) to the best of his ability, assist the court in the performance of its duties; and 
(6) ensure that no material fact in favour of the accused is supressed. 

(2) The prosecutor shall not: 
(a) refer to any matter not relevant to proceedings before the court; 


(6) use any undue violence of language or exhibit a lack of fairness toward the accused; 
or 


(c) direct the attention of the court to the fact that the accused has not given evidence. 
(M) 


112.57—SCOPE OF DEFENCE 


The court should allow the accused great latitude in making his defence. The court may 
indicate to the accused that any part of his defence is irrelevant, but should not normally 
refuse to hear that part solely on the ground of irrelevance. 


(M) 


NOTES 


(A) The accused must abstain from any remarks that are contemptuous or disrespectful towards the court, 
and from coarse and insulting language towards others. The accused may, for the purposes of his defence, 
impeach the evidence and the motives of a witness and the prosecutor, and charge other persons with 
blame and even criminality, subject, if he does so, to a liability to be cross-examined as to his previous 
character. 


(M) 
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112.58—RESPONSIBILITIES OF COUNSEL 
(1) Section two hundred of The National Defence Act provides in part: 


‘200. (5) Any conduct of counsel before a court martial that would be liable to 
censure or be contempt of court if it took place before a civil court jn the place 
where the court martial is held is likewise liable to censure or js contempt of 
court in the case of a court martial; and the regulations governing the procedure 
of courts martial are binding upon counsel appearing before courts martial, 
and wilful disobedience of those regulations shall, if persevered in, be deemed to 
be contempt of court.’’. 


(2) Counsel shall treat the court and judge advocate with due respect. 
(M) 


Section 10—Procedure Generally 


112.59 AMENDMENT OF CHARGES 

Section one hundred and sixty-one of The National Defence Act provides: 
‘161. (1) Where at any time during a trial by court martial, it appears to the 
president that there is a technical defect in‘a charge that does not affect the 
substance of the charge, the president, if he is of the opinion that the accused 
person will not be prejudiced in the conduct of his defence by an amendment, 
shall make such order for the amendment of the charge as he considers necessary 
to meet the circumstances of the case. 


(2) Where an amendment to the charge has been made, the president of the 
court martial shall, if the accused person so requests, adjourn the court martial 
for such period as the president considers necessary to enable the accused person 
to meet the charge so amended. 


(3) Where a charge is amended, a minute of the amendment shall be endorsed 
upon the charge sheet and signed by the president of the court martial; and the 
charge sheet so amended shall be treated for the purposes of the trial and all 
proceedings in connection therewith as being the original charge sheet.”’. 


(C) 


112.60—PROCEDURE ON INCIDENTAL QUESTIONS 


(1) Subject to article 112.06 (Questions of Law where Judge Advocate Appointed), the 
decision of a court martial on any matter or question, except the sentence (see article 
112.49—" Method of Determining Sentence’), shall be determined by the vote of the majority 
of the members. If there is an equality of votes, the president shall, except upon determi- 
nation of the finding (see article 112.40—"Determination of Finding’’), have a second or 
casting vote. (1 Mar 56) 


(2) Subject to article 112.06 (Questions of Law where Judge Advocate Appointed), in all 
matters except the determination of the finding and determination of the sentence the 
president shall announce the decision of the court, and unless a member requires a formal 
vote, any decision so announced shall be deemed to be a decision of the majority of the 
court. If a formal vote is required, the members shall vote orally in succession beginning 
with the junior in rank. (1 Mar 56) 
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112.60—PROCEDURE ON INCIDENTAL QUESTIONS—(Cont’d) 


(3) If any objection on any matter of law, evidence or procedure is raised by the prosecutor 
or by the accused during the trial, the accused or the prosecutor respectively shall have 
the right to answer the objection, and the person raising the objection shall have the right 
to reply. 


(M) 


112.61—EXCLUSION OF PERSONS DURING CLOSED COURT 


(1) Subject to (2) of this article when the court has been closed for any reason, the judge 
advocate, if any, but no other person shall be present with the members of the court. 


(2) A judge advocate shall not be present during the time the court is closed to make its 
finding. 
(3) If, while the court is closed, it desires to adjourn, it shall reopen before doing so. 


(M) 


NOTES 


(A) When the court closes it may do so either by retiring or by causing the place where it sits to be cleared 
of all persons not entitled to be present. 


(M) 


112.62—ADJOURNMENT OF COURT 
(1) Section one hundred and fifty-nine of The National Defence Act provides: 


“459, A court martial may be adjourned whenever the president considers adjourn- 
ment desirable.”’. 


(2) When the court adjourns, the president shall when practical set a date and time at 
which it will re-assemble. 


(M) 


NOTES 


(A) The president should adjourn the court if the accused would otherwise be required to make his defence 
at the close of a prolonged sitting. 


(B) The president should normally adjourn the court over Sundays and holidays observed by the army, 
unless the exigencies of the service require it to sit. 


(C) The court should adjourn when the accused requests an adjournment upon the prosecutor calling a 
witness of whom the accused has not been forewarned. 


(D) When practical, the court should normally sit on successive days, excluding Sundays and holidays, until 
the trial is concluded. 


(M) 
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112.63—VIEW BY COURT MARTIAL 
(1) Section one hundred and fifty-six of The National Defence Act provides: 


“156. A court martial may, where the president considers it necessary, view any 
place, thing or person.” 


(2) Any proceedings during a view shall be in open court. 


(M) 


112.64—DEATH OR DISABILITY OF MEMBERS OR OTHER PERSONS 
(1) Section one hundred and sixty of The National Defence Act provides: 


“160. (1) Where, after the commencement of a trial, a court martial is by death 
or otherwise reduced below the minimum number of members prescribed in this 
Act, it shall be deemed to be dissolved. 


(2) Where, after the commencement of a trial, the president of a court martial 
dies or for any other reason cannot attend and the court martial is not thereby 
reduced below the minimum number of members prescribed in this Act, the 
authority who convened the court martial may appoint the senior member of the 
court martial to be the president and the trial shall proceed; but if the senior 
member of the court martial is not of sufficient rank to be appointed president, the 
court martial shall be deemed to be dissolved. 


(3) Where, on account of the illness of the accused person, it is impossible to 
continue the trial, the court martial shall be dissolved. 


(4) Where a court martial is dissolved pursuant to. this section, the accused 
person may be dealt with as if the trial had never commenced.” 
(2) If a judge advocate has been appointed and is for any cause unable to attend, the 
president shall adjourn the court and report the circumstances to the convening authority. 
The convening authority may authorize the court to stand adjourned until the judge 
advocate is able to attend, or if he considers delay to be inexpedient: 


(a) if the court is a General Court Martial, appoint a new judge advocate; or 


(b) when the court is a Disciplinary Court Martial, either appoint a new judge 
advocate or direct that no further judge advocate shall be appointed. 


(M) 


1i2Z.65—DECISION WHEN ACCUSED INSANE AT TRIAL 
(1) Section one hundred and sixty-six of The National Defence Act provides in part: 


“166. (1) Where at any time after a trial by court martial commences and before 
the finding of the court martial is made, it appears that there is sufficient reason to 
doubt whether the accused person is then, on account of insanity, capable of 
conducting his defence, an issue shall be tried and decided by that court martial as 
to whether the accused person is or is not then, on account of insanity, unfit to 
stand or continue his trial. 


(2) Where the decision of the court martial on an issue mentioned in subsection 
one is that the accused person is not then unfit to stand or continue his trial, the 
court martial shall proceed to try that person as if no such issue had been tried.” 
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112.65—DECISION WHEN ACCUSED INSANE AT TRIAL—(Cont’d) 


(2) When a court martial, acting in accordance with (1) of this article, determines that 
the accused person is unfit to stand or continue his trial because he is insane, the president 
shall order the accused person to be kept in strict custody. 
(M) 
NOTES 
(A) The provisions of (2) of this article are derived from section 166 (3) and (4) of The National 


Defence Act, which should be referred to for further details concerning the subsequent disposition 
of the accused. 


(M) 


112 .66—MINUTES OF PROCEEDINGS 
(1) The minutes of the proceedings shall include a record of all proceedings in open court. 
(2) If there is no shorthand reporter at a court martial, the substance of the evidence 


given by each witness shall be recorded by a member of the court detailed by the president 
for that purpose. 


(3) Upon the conclusion of the trial the minutes of the proceedings shall be dated and 
signed by the president and by the judge advocate, if any. 
(4) One copy of the minutes of the proceedings shall be forwarded as soon as practical 


after the conclusion of the trial to the convening authority. 


(5) If the accused has been found guilty on any charge, one copy of the minutes of the 
proceedings shall be furnished to him as soon as practical after the conclusion of the trial. 


(M) 
NOTES 


(A) At the same time that a copy of the minutes of the proceedings is furnished to an accused who 
has been found guilty, the accused should be handed a Statement of Appeal. (See article 115.02— 
“Entry of Appeals”.) 

(M) 


112.67—PRESENCE THROUGHOUT OF ALL MEMBERS OF COURT 


(1) No member of a court who has been absent while any part of the evidence during the 
trial of an accused person is taken shall take further part in the trial of that person. 


(2) No officer shall be added to a court after the objections, if any, of the accused have 
been disposed of. 


(M) 


112.675—SWEARING OF COURT TO TRY SEVERAL ACCUSED 


(1) A court may be sworn at one time to try any number of accused then present before 
it but the trial of each of the accused shall be separate unless the Minister has otherwise 
directed (see article 101.09—“Joint Trials’). 
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112.675—SWEARING OF COURT TO TRY SEVERAL ACCUSED—(Cont’d) 


(2) Subject to article 101.09, the court, when sworn, shall proceed with one case, 
postponing the other cases and taking them afterwards in succession. 


(M) 


Section 11—Rules of Evidence 


112.68—PROVINCIAL LAW TO BE APPLIED 
Section one hundred and fifty-two of The National Defence Act provides: 


“152. (1) The rules of evidence at a trial by court martial held in Canada shall 
be the same as those from time to time followed in proceedings under the Criminal 
Code in civil courts in the province of Canada in which the court martial is held, 
except in so far as such rules are inconsistent with this Act or regulations. 


(2) Where a court martial is held out of Canada or in a ship beyond the ter- 
ritorial limits of Canada, the rules of evidence shall be the same as those from 
time to time followed in proceedings under the Criminal Code in civil courts in the 
province in which the accused person states to the court martial that his ordinary 
place of residence is situated, except in so far as such rules are inconsistent with 
this Act or regulations. 


(3) Where, in the circumstances mentioned in subsection two, an accused 
person states that his ordinary place of residence is situated out of Canada, or 
makes no statement as to his ordinary place of residence, the court martial shall 
apply the rules of evidence from time to time followed in proceedings under the 
Criminal Code in civil courts in the province in which the capital city of Canada 
is situated, except in so far as such rules are inconsistent with this Act or 
regulations. 


(4) A court martial, wherever held, shall not as respects the conduct of its 
proceedings or the reception or rejection of evidence or as respects any other matter 
or thing, be subject to any Act, law or regulation not in force in Canada.” 


(C) 


112.69—ADMISSIBILITY OF DOCUMENTS AND RECORDS 
(1) Section one hundred and fifty-three of The National Defence Act provides in part: 


“153. (1) Such classes of documents and records as are prescribed in regulations 
made by the Governor in Council may be admitted as evidence of the facts therein 
stated at trials by court martial or in any proceedings before civil courts arising 
out of such trials, and the conditions governing the admissibility of such classes 
of documents and records or copies thereof shall be as prescribed in those 
regulations.” 
(2) Any document that is made or kept in pursuance of any Act of Parliament or King’s 
Regulations and Orders for any Service of the Canadian Forces, or in pursuance of orders 
or instructions issued under any such Act or Regulations and Orders, may be admitted 
at proceedings before a court martial as evidence of the facts therein stated. 


(3) Any copy of a document described in (2) of this article shall, when certified as a true 
copy of the original by or on behalf of the commanding officer of the station or unit making 
or keeping the original document, be admissible as if it were the original. 
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112.69—ADMISSIBILITY OF DOCUMENTS AND RECORDS— (Cont'd) 


(4) 


Any photographic reproduction of a document described in (2) of this article shall be 


admissible as if it were the original document. 


(G) 


(A) This article does not provide for the matters of which the court may take judicial notice (see 
article 101.04), but enables the prosecutor and the accused to produce certain classes of documents 
as evidence of their contents. Documents admissible would include, among many others, the 
following: leave forms, ledger sheets, conduct sheets, daily routine orders, medical] history sheets. 


(M) 


NOTES 


and inventory sheets. 


112 .70—EVIDENCE ON COMMISSION 
Section one hundred and fifty-five of The National Defence Act provides: 


(C) 


“155. (1) Where it appears to the Judge Advocate General, or to such person as 
he may appoint for that purpose, that the attendance at a trial by court martial of 
a witness for the prosecution is not readily obtainable because the witness is ill 
or is absent from the country in which the trial is held, or that the attendance 
of a witness for the accused person is not readily obtainable for any reason, the 
Judge Advocate General, or such person as he may appoint for that purpose, may 
appoint any officer or other qualified person, in this section referred to as a 
“commissioner”, to take the evidence of the witness under oath. 


(2) The document containing the evidence of a witness, taken under sub- 
section one and duly certified by the commissioner, shall be admissible in evidence 
at a court martial to the same extent and subject to the same objections as if the 
witness had given that evidence in person at the trial. 


(3) Where in the opinion of the president of a court martial, a witness whose 
evidence has been taken on commission, should in the interests of justice appear 
and give evidence before the court martial and that witness is not too ill to attend 
the trial and is not outside the country in which the trial is held, the president may 
require the attendance of that witness. 


(4) The document mentioned in subsection two or a true copy thereof may 
be attached to the summary or abstract of evidence taken in respect of the charge 
against the accused person and, on being so attached, that document shall form 
part of the summary or abstract of evidence. 


(5) At any proceedings before a commissioner the accused person and the prose- 
cutor shall be entitled to be represented and the persons representing them shall 
have the right to examine and cross-examine any witness. 


(6) The accused person shall, at least twenty-four hours before it is admitted 
at the court martial, be furnished without charge with a copy of the document 
mentioned in subsection two.” 


KR (Army) 
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SS ca ES 
112.71—INCRIMINATING QUESTIONS 


(1) No witness before a court martial shall refuse to answer a question put to him solely 
on the ground that an answer to that question may tend to criminate him or may tend 
to establish his liability to a civil proceeding at the instance of the Crown or of any person. 


(2) No evidence given by a witness before a court martial shall be admissible at any 
proceeding against him, except on a charge under section one hundred and nine of The 
National Defence Act or of committing perjury in respect of that evidence. 


(M) 
NOTES 


(A) Failure to answer questions when required to do so is an offence under sections 108 and 2438 of 
The National Defence Act. 


(M) 


112.72—STATUTORY DECLARATIONS 
Section one hundred and fifty-three of The National Defence Act provides in part: 


“153. (2) A court martial may receive, as evidence of the facts therein stated, 
declarations made in the manner prescribed by section thirty-six of The Canada 
Evidence Act, subject to the following conditions, 


(a) where the declaration is one that the prosecutor wishes to introduce, a 
copy shall be served upon the accused person at least seven days before 
the trial; 


where the declaration is one that the accused person wishes to introduce, a 
copy shall be served upon the prosecutor at least three days before the 
trial; and 


(b 


— 


(c) at any time before the trial the party upon whom the copy of the declara- 
tion has been served under paragraph (a) or ( 6) may notify the opposite 
party that he will not consent to the declaration being received by the 
court martial, and in that event the declaration shall not be received.” 


(C) 
NOTES 


(A) Section 36 of The Canada Evidence Act relates to statutory declarations. For the form of such 
declarations see article 111.53 (Form and Service of Statutory Declarations). 


(B) When the requirements of section 153(2) of The National Defence Act as to length of notice 
cannot be complied with unless the trial is postponed, the prosecutor or accused, as the case 
may be, may request the convening authority to postpone the trial. 


(M) 


(112.73 TO 112.99 INCLUSIVE: NOT ALLOCATED) 
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Sn A eres te LO OM 


Gin le krits 


SPECIAL GENERAL COURTS MARTIAL 
AND STANDING COURTS MARTIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Special General Courts Martial 


113.01—DEFINITIONS 


For the purposes of proceedings under the Code of Service Discipline: 


(a) 


(0) 


(c) 


(d) 


‘Special General Court Martial’? means a General Court Martial constituted 
in accordance with subsection (7b) of section 56 of the National Defence Act; 


“Civilian” means any person mentioned in paragraph (f) of subsection (1) of 
section 56 of the National Defence Act (see articles 102.01—‘ Persons Subject to 
the Code of Service Discipline’ and 102.09—‘‘ Persons Accompanying the Canadian 
Forces’’); 


“Presiding Judge’’ means a person designated by the Minister in accordance 
with subsection (7b) of section 56 of the National Defence Act; and 


“Military Adviser’? means the person appointed to officiate as judge advocate 
at a Special General Court Martial. 


(G) (PC 1957-142 of 31 Jan 57) (HQ 1733-113) (31 Jan 57) 


113.02—SPECIAL GENERAL COURTS MARTIAL FOR TRIAL OF CIVILIANS 
Section 56 of The National Defence Act provides in part: 


‘56. (7a) For the purpose of this section, but subject to any limitations prescribed 
by the Governor in Council, a person accompanies a unit or other element of the 
Canadian Forces that is on service or active service if such person 


(a) 


(0) 


(c) 


(d) 


participates with that unit or other element in the carrying out of any of its 
movements, manoeuvres, duties in aid of the civil power, duties in a disaster, or 
warlike operations, 


is accommodated or provided with rations at his own expense or otherwise by that 
unit or other element in any country or at any place designated by the Governor 
in Council (see article 102.09 for countries designated), 


is a dependant out of Canada of an officer or man serving beyond Canada with that 
unit or other element, or 


is embarked on a vessel or aircraft of that unit or other element. 


(7b) Notwithstanding anything in this Act, where a person mentioned in 


subsection (7a) is to be tried by a court martial 


(a) 


he shall, if he comes within paragraph (c) of that subsection, and 
AT 32 


Art. 113.02 QR(Army) 


mame Con tay GENERAL COURTS MARTIAL FOR TRIAL OF CIVILIANS— 
Cont’d) 
(b) he may, if he comes within paragraph (a), (b) or (d) of that subsection, 
be tried by a General Court Martial” (referred to in this section as Special General 
Court Martial) ‘‘consisting of a person, designated by the Minister, who is or has 
been a judge of a superior court in Canada, or is a barrister or advocate of at least 
ten years’ standing at the bar of any province of Canada, and, subject to such modi- 
fications and additions as the Governor in Council may prescribe, the provisions of 
this Act and the regulations relating to trials of accused persons by General Courts 
Martial and to their conviction, sentence and punishment are applicable to trials 
by a General Court Martial established under this subsection, and to the conviction, 
sentence and punishment of persons so tried.’’. 


(C) (23 Jan 56) 
113.03—JURISDICTION OF SPECIAL GENERAL COURTS MARTIAL 


A Special General Court Martial may only try a civilian. 
(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


NOTES 
(A) Jurisdiction to try persons subject to the Code of Service Discipline under section 56(7a)(c) (dependant 
out of Canada of an officer or man serving beyond Canada) is restricted to Special General Courts Martial. 
Persons subject to the Code of Service Discipline under section 56(7a)(a), (b) or (d) may be tried by 
General Court Martial or Special General Court Martial. ' 


(M) C; Feb 56) 


113.04—LIMITATIONS OF POWERS OF PUNISHMENT OF SPECIAL AL 32 
GENERAL COURTS MARTIAL 

Only those punishments prescribed in paragraphs (a), (0), (d) and (1) of subsection one 

of section 121 of the National Defence Act (see article 104.02—'‘Scale of Punishments’’) shall 

be imposed by a Special General Court Martial. 

(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 

(A) A civilian may only be committed to ace atea ea in a service prison or detention barrack 


on the authority of the Chief of the General Staff (see articles 114.43—‘‘Committal to Penitenttaries”’ 
and 114.44—"Committal to Civil Prisons’). 


(M) (7 Feb 56) 


113.05—DESIGNATING ORDER—SPECIAL GENERAL COURTS MARTIAL 

(1) Section 56 of the National Defence Act provides in part: 
“.... a General Court Martial consisting of a person, designated by the Minister, 
who is or has been a judge of a superior court in Canada, or is a barrister or advocate 
of at least ten years’ standing at the bar of any province of Canada, ....”’. 

(2) The Minister’s designating order may be in the following form: 


“ORDER 
ARPS! As OM rk PO, MRIS pS REBELS UM ee ooMe.te Se, NV AR ra PRIN Ns VM td PRIA ee epee : 
Minister of National Defence, do hereby, pursuant to the authority vested in me by Section 
SOsof the Watonal DefencesA cucesionate aie Nae ne te tn te re re rr 


(Presiding Judge) 
as a General Court Martial, referred to in the Queen’s Regulations as a Special General 
Court Martial, for the trial of 

and such other person or persons 
or 
such persons 
described in subsection (7a) of Section 56 of the National Defence Act as may be brought 
before it. 
Dated atianaicont ea, 2.2 this 27, Bu. Su. eae davyiofitanraio’ {a.). se 


Cr 


Minister of National Defence 


(G) (PC 1957-142 of 31 Jan 57) (HO 1733-113) (31 Jan 57) 
AL, 32 
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113.06—WHO MAY DIRECT TRIAL OF A CIVILIAN BY SPECIAL 
GENERAL COURT MARTIAL 


The following persons may direct the trial of a civilian by Special General Court Martial: 
(a) the Minister; 
(b) the Chief of the General Staff; 


(c) an officer commanding a command or any other officer authorized to exercise 
the powers of an officer commanding a command; or 


(d) such other service authorities as the Minister may prescribe or appoint for that 
purpose, 
(G) (PC 1957-142 of 31 Jan 57) (HQ 1733-113) (31 Jan 57) 


113.07—APPLICATION OF NATIONAL DEFENCE ACT AND REGULATIONS— 
SPECIAL GENERAL COURTS MARTIAL 


Except as otherwise specifically provided in this section, all the provisions of the National 
Defence Act and these regulations relating to General Courts Martial and to the trial, 
conviction, sentence and punishment of accused persons shall apply with the necessary 
changes or alterations to Special General Courts Martial and to the trial, conviction, 
sentence and punishment of a civilian tried by Special General Courts Martial. 


“(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


NOTES 


(A) Certain changes or alterations are obviously necessary in applying sections of the National Defence Act 
and the regulations to Special General Courts Martial. Certain sections are not applicable (see Note (B)), 
while others must be applied in a modified way. For example, section 160(1) of the Act provides that a 
court martial is deemed to be dissolved where, after the commencement of a trial, the court is by death 
or otherwise reduced below the minimum number of members prescribed in the Act. In the case of a 
Special General Court Martial, this section of the Act would be read to mean that the court martial 
is deemed to be dissolved where the presiding judge dies or is no longer able to act after the commencement 
of the trial. 


(B) The following sections of the National Defence Act and regulations have no bearing in respect of Special 
General Courts Martial: 
(i) Subsection (2) of section 138 (see article 111,.19—‘‘Eligibility to Serve on General Courts Martial’); 
(ii) Section 140 (see articles 111.18—‘Number of Members of General Court Martial”, and 111.21— 
“Rank of President and Members of General Court Martial’’); 
(iii) Section 142 (see article 111.20—‘ Ineligibility to Serve on General Court Martial’); and 
(iv) Article 112.03 (Inquiry as to Disqualification of Members). 


(C) The procedure for investigating and forwarding applications for disposal of charges by higher authority 
should be followed with the necessary changes and alterations (see Chapter 109—‘‘A pplication for Disposal 
of Charges by Higher Authority’). 


(M) (7 Feb 56) 


ADSSZ 
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113.08—DUTIES OF AUTHORITY DIRECTING TRIAL BY SPECIAL 

GENERAL COURT MARTIAL 
Except as provided in this section, the authority directing trial of a civilian by a Special 
General Court Martial shall carry out the duties of a convening authority under these 


regulations. 
(G) (PC 1957-142 of 31 Jan 57) (HQ 1733-113) (31 Jan 57) 
NOTES 


(A) The authority directing trial must appoint or ensure that a Military Adviser is appointed (see article 
111.22—‘‘A ppointment of Judge Advocate at General Court Martial’). 
(M) (7 Feb 56) 


113.09—ACTION ON RECEIPT OF APPLICATION FOR DISPOSAL OF CHARGE 


(1) When an officer who has power to direct trial by Special General Court Martial receives 
an application forwarded under article 109.04 concerning a civilian and considers that the 
charge should not be proceeded with, either because there does not appear to be sufficient 
evidence to justify the accused civilian’s being tried, or for any other reason, he shall dismiss 
the charge and cause the accused civilian to be informed of the dismissal. 


(2) When the officer described in (1) of this article considers that the charge should be 
proceeded with, he: 

(a) shall, in the case of a civilian who is a dependant, endorse a direction for trial by 
Special General Court Martial on the charge sheet of the accused civilian, sign it, 
and cause to be informed the Minister, the accused civilian, and such other persons 
as may be concerned; or 


(b) may, in the case of a civilian who is not a dependant, direct trial by Special General 
Court Martial and follow the procedure in (2)(a); or 


(c) if he does not direct trial by Special General Court Martial under (2)(0), he shall 
(i) if he has power to convene a General Court Martial, direct that the accused 

civilian be tried by a General Court Martial, or 
(ii) if he has no power to convene a General Court Martial, forward the applica- 
tion for disposal together with the supporting documents and his recommenda- 
tions to his next superior officer who has the power to convene a General 

Court Martial. 
(G) (PC 1957-142 of 31 Jan 57) (HQ 1733-113) (siglan 37) 
NOTES 

(A) The officer directing trial by Special General Court Martial may inform the accused and other persons 


concerned by Notice of Trial which may be in the following form: 
“NOTICE OF TRIAL 


A Special General Court Martial has been constituted by the Minister of National 
Defence, pursuant to section 56 of the National Defence Act for the trial of persons described 
in subsection (7a) of that section. 


The presiding judge will be 
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POOR IASI) DOMILCC. so. 4c vei & olbye.al oo cusuaisl.e als ge 37 cake ake eee as the place and 
Bee ee ln: AP PRA GE tes AIG Oe ABR See a ba as the date and time for the trial 
“et BAY coho assy bs og batch AU Ne aie ah aig RI AR OR RMR NI A Pyoaks| 9a ae CE eo aren eRe Ca and 


ee we! Moke Ve) (elie’ wie) (et) fe: (6\cw /e) @(6-a) 0. ce, Joules tee ee: 4, |S 1a 6)-e (6 (@ Je) enema ane 6 (e Teg ey OF Ee. ene Te) (88 18) 8218) oie (6116 161) ee) (apes 


appointed Military Adviser. 
The commanding officer Of canes. acne ates sre ee ee al os tic canoe eat ok 


¢:c6 te! ele 6. 0; © je)16) le! (6 @peie we 10) vehingieme) (a) fares) ‘co, ev erge’ toe, in/argeG ay ei se (6106) 47. eImpl st) 


Officer Directing Trial by Special General Court Martial 


_* The officer directing trial by Special General Court Martial may insert administrative details, i.e., 
provision of court room, court orderlies, court reporter, in this paragraph. 


(M) (7 Feb 56) 
Alio2 
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113.10—PRESIDING JUDGE—SPECIAL GENERAL COURT MARTIAL 


Any reference in the National Defence Act or in these regulations to the president or members 
of a General Court Martial shall be construed as a reference to the presiding judge of a 
Special General Court Martial. 


(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


113.11—OBJECTIONS TO PRESIDING JUDGE 
(1) Section 157 of the National Defence Act provides in part: 


“157, (1) When a court martial is assembled, the names of the president and 
other members shall be read over to the accused person who shall be asked if he 
objects to be tried by any of them, and if he objects the court martial shall decide 
whether the objection shall be allowed.”. 
(2) Under section 157 of the National Defence Act, the accused may object to the presiding 
judge of a Special General Court Martial for any reasonable cause. 


(3) The accused may make or produce any statement that is pertinent to the objection. 


(4) When the statement, if any, under paragraph (3) of this article has been received, the 
presiding judge shall dispose of the objection. 


(5) An objection under this article and the manner in which it was disposed of shall be 
recorded in the minutes of the proceedings. 


(6) When the objection has been disposed of, the presiding judge shall inform the accused 
of the result of his objection. 


(7) If the objection of the accused is allowed, the presiding judge shall adjourn and inform 
the Minister of the circumstances. 


(G) (PC 1957-142 of 31 Jan 57) (HO 1733-113) (31 Jan 57) 


NOTES 
(A) The prosecutor has no right to object to the presiding judge. 
(B) There is no right of objection to the military adviser or to the prosecutor. 


(C) The presiding judge should on considering his decision in respect of an objection apply the principles 
followed in the civil courts in proceedings under the Criminal Code. 


(M) (7 Feb 56) 


113.12—OATH TO BE TAKEN BY PRESIDING JUDGE—SPECIAL GENERAL 
COURT MARTIAL 


The oath to be taken by the presiding judge at a Special General Court Martial shall be 
in the following form: 


“T swear that I will duly administer justice according to law, 
without partiality, favour or affection. So help me God”. 


(G) (PC 1957-142 of 31 Jan 57) (HQ 1733-113) (31 Jan 57) 
NOTES 
(A) For making a solemn affirmation in lieu of an oath see article 112.21. 
(M) (7 Feb 56) 
ELIZ 
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113.13—PROCEDURE TO BE FOLLOWED AT A SPECIAL GENERAL 
COURT MARTIAL 


(1) Subject to (2), (3) and (4) of this article, the provisions of article 112.05 (Procedure 
to be Followed at a Court Martial) shall apply to a Special General Court Martial. 
(2) The presiding judge: 
(a) shall not be required to close the court to determine 
(i) whether a prima facie case has been established, 
(ii) the finding, or 
(iii) the sentence; and 
(b) shall, if he deems it advisable, state the law upon which his decision is based and 


such findings of fact as he considers necessary to clarify his decision for the 
purposes of review. 


(3) The Military Adviser shall swear the presiding judge and perform only such other 
duties and give such assistance and advice as is requested by the presiding judge. 


(4) The prosecutor shall, when a trial continues after a finding of guilty, call witnesses 
to prove, as far as is practical: 


(a) the character and age of the accused; 


(b) the length of time the accused has been awaiting trial and the circumstances 
respecting the custody of the accused during that period; and 


(c) any previous convictions by any other court of criminal jurisdiction; 


and any witnesses called shall be subject to cross-examination, re-examination and to 
questioning by the court. 


(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


113.14—DECISIONS—SPECIAL GENERAL COURTS MARTIAL 


The presiding judge shall at a trial of an accused civilian have the sole decision on any 
matter or question to be determined. 


(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 
(113.15 TO 113.50 INCLUSIVE: NOT ALLOCATED) 


Section 2—Standing Courts Martial 


113.51—STATUTORY PROVISION FOR STANDING COURTS MARTIAL 
Section 149 of the National Defence Act provides: 


“149, (1) The Governor in Council may in an emergency establish Standing Courts 
Martial and each such court martial shall consist of one officer, to be called the presi- 
dent, who is or has been a barrister or advocate of more than three years’ standing 
and who shall be appointed by or under the authority of the Minister. 


(2) Subject to any limitations prescribed in regulations, a Standing Court Martial 
may try any person who under Part IV is liable to be charged, dealt with and tried 
upon a charge of having committed a service offence, but a Standing Court Martial 
shall not pass a sentence including any punishment higher in the scale of punishments 
than imprisonment for less than two years. 


(C) (HQ 1733-113) (1 Mar 57) 


(113.52 TO 113.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 114 


PROVISIONS APPLICABLE TO FINDINGS AND SENTENCES 
AFTER TRIAL 
(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


Section 1—Introductory 


P 114.01—APPLICATION OF CHAPTER 
' This chapter applies to findings made and sentences passed at summary trials and at courts 
martial. 
(M) 


114.02—CUSTODY AFTER CONVICTION 
When the word “custody” is used in this chapter, it relates to custody following conviction. 


(M) 
NOTES 
(A) For provisions respecting custody before conviction, see Chapter 105. 
(M) 


(114.03 AND 114.04: NOT ALLOCATED) 


Section 2—Commencement of Punishment 


114..05—GENERAL RULE 


Except as otherwise provided in this chapter, a punishment shall commence on the date 
upon which the service tribunal pronounces sentence upon the offender. 


(M) 
NOTES 


(A) Exceptions to the general rule stated in this article are contained in the following sections of The 


a 
> National Defence Act: 
(i) Section 169(3)—article 114.06 (Imprisonment and Detention) 
(ii) Section 170(1)—article 114.07 (Approval of Punishment of Death) 
(iii) Section 170(2) and (3)—article 114.08 (Approval of Dismissal or Dismissal with Disgrace) 
(iv) Section 176—article 114.31 (Effect of New Punishment) 
(v) Section 177—articles 114.35 and 114.36 (Suspension of Imprisonment or Detention). 


(B) When a punishment imposed upon a non-commissioned officer at a summary trial requires the 
approval of higher authority before it becomes effective, it is not pronounced until after the 
direction of higher authority has been received (see article 108.33—“Pronouncement of Finding 
and Sentence by Commanding Officer’). Such punishments are not therefore exceptions to the 


general rule stated in this article. 


(M) 


114.06 KR (Army) / 


114.06—IMPRISONMENT AND DETENTION 
Section one hundred and sixty-nine of The National Defence Act provides: 


“169. (1) Subject to subsection three and sections one hundred and seventy-six 
(see article 114.31—“Effect of New Punishments”) and one hundred and seventy- 
seven (see articles 114.85 and 114.36—Suspension of Imprisonment or Detention), 
the term of a punishment of imprisonment for two years or more, imprisonment for 
less than two years or detention, shall commence on the date upon which the 
service tribunal pronounces sentence upon the offender. 


(2) The only time which shall be reckoned toward the completion of a term 
of imprisonment for two years or more, imprisonment for less than two years or 


detention shall be the time that the offender spends in civil custody or service 


custody while under the sentence in which that punishment is included. 


(3) Where a punishment mentioned in subsection two cannot lawfully be 
carried out by reason of a vessel being at sea or in a port at which there is no 
suitable place of incarceration, the offender shall as soon as practical, having regard 
to the exigencies of the service, be sent to a place where the punishment can 
lawfully be carried out, and the period of time prior to the date of arrival of the 
offender at that place shall not be reckoned toward the completion of the term 
of the punishment.” 


(C) 


114.07—-APPROVAL OF PUNISHMENT OF DEATH 
Section one hundred and seventy of The National Defence Act provides in part: 


“170. (1) A punishment of death imposed by a court martial shall be subject 
to approval by the Governor in Council and shall not be carried out unless so 
approved.” 


114.08—APPROVAL OF DISMISSAL WITH DISGRACE OR DISMISSAL 
(1) Section one hundred and seventy of The National Defence Act provides in part: 


“170. (2) A punishment of dismissal with disgrace from His Majesty’s service 
or of dismissal from His Majesty’s service, whether it is expressly included in the 
sentence passed by a service tribunal or whether it is deemed to be included in 
the sentence pursuant to paragraph (b) or paragraph (c) of subsection four of 
section one hundred and twenty-one shall be subject to approval by the Minister 
or such authorities as are prescribed in regulations and shall not be carried out 
unless so approved; but any punishment of imprisonment for two years or more, 
imprisonment for less than two years or detention included in the sentence shall 
commence and be carried out under section one hundred and sixty-nine (see 
article 114.06) as if the sentence had not included a punishment of dismissal with 
disgrace from His Majesty’s service or dismissal from His Majesty’s service, as 
the case may be. 


(3) A punishment of dismissal with disgrace from His Majesty’s service or 
dismissal from His Majesty’s service shall be deemed to be carried out as of the 
date upon which the release of the offender from the Canadian Forces is effected.” 

(2) The following authorities shall have power to act under subsection two of section 
one hundred and seventy of The National Defence Act: 


(a) the Minister; or 


KR (Army) 114.16 


114.08—APPROVAL OF DISMISSAL WITH DISGRACE OR DISMISSAL— (Cont'd) 
(b) when the offender is a man sentenced to dismissal, whether or not he was 
sentenced by an army court martial, the Chief of the General Staff. 


(3) When the offender is a member of the navy or airforce, sentenced by an army court 
martial, power to act under (2) of this article shall be exercised only by the Minister 
or the chief of staff of the Service to which the offender belongs. 


(M) 


(114.09 TO 114.14 INCLUSIVE: NOT ALLOCATED) 


Section 3—Findings 


114. 15—QUASHING OF FINDINGS 


(1) Section one hundred and seventy-one of The National Defence Act provides in part: 


“171. (1) The Minister, and such other authorities as he may prescribe or appoint 
for that purpose, may quash any finding of guilty made by a service tribunal.” 


(2) The following authorities shall have power to act under subsection one of section 
one hundred and seventy-one of The National Defence Act: 


(a) the Minister; 
(b) the Chief of the General Staff; 
(c) an officer commanding a command; 
(d) an area commander; 
(e) such other authorities as the Minister may prescribe or appoint for that purpose. 
(M) 
NOTES 


(A) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases. 


(M) 


114.16—EFFECT UPON SENTENCE OF QUASHING FINDINGS 
Section one hundred and seventy-one of The National Defence Act provides in part: 


“171. (2) Where, after a finding of guilty has been quashed, no other finding of 
guilty remains, the whole of the sentence passed by the service tribunal shall cease 
to have force and effect. 


(3) Where, after a finding of guilty has been quashed, another finding of 
guilty remains, and any punishment included in the sentence passed by the service 
tribunal is in excess of the punishment authorized by this Act in respect of the 
findings of guilty which remain, or is, in the opinion of the authority who quashed 


114.16 KR (Army) 


114.16—EFFECT UPON SENTENCE OF QUASHING FINDINGS—(Conit’d) 


the finding, unduly severe, he shall, subject to the conditions set out in section 
one hundred and seventy-five (see article 114.31—“Effect of New Pumshments 1p 
substitute such new punishment or punishments as he considers appropriate.” 


(C) 
NOTES 


(A) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases, 


(M) 


114.17—-SUBSTITUTION OF FINDINGS 


(1) Section one hundred and seventy-two of The National Defence Act provides in part: 
“172. (1) The Minister, and such other authorities as he may prescribe or appoint 
for that purpose, may substitute a new finding for any finding of guilty, made by 
a service tribunal, that is illegal or cannot be supported by the evidence, if the 
new finding could validly have been made by the service tribunal on the charge 
and if it appears that the service tribunal was satisfied of the facts establishing 
the offence specified or involved in the new finding.” 
(2) The following authorities shall have power to act under subsection one of section 
one hundred and seventy-two of The National Defence Act: 


(a) the Minister; 
(b) the Chief of the General Staff; 
(c) an officer commanding a command; 
(d) an area commander; 
(e) such other authorities as the Minister may prescribe or appoint for that purpose. 
(M) 
NOTES 


(A) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases. 


(M) 


114. 18—EFFECT UPON SENTENCE OF SUBSTITUTION OF FINDINGS 
Section one hundred and seventy-two of The National Defence Act provides in part: 


“172. (2) Where a new finding has been substituted for a finding made by a 
service tribunal and any punishment included in the sentence passed by the service 
tribunal is in excess of the punishment authorized by this Act in respect of the 
new finding, or is, in the opinion of the authority who substituted the new finding, 
unduly severe, he shall, subject to the conditions set out in section one hundred 
and seventy-five (see article 114.31—“Effect of New Punishments”), substitute 
such new punishment or punishments as he considers appropriate.” 


(C) 


(114.19 TO 114.24 INCLUSIVE: NOT ALLOCATED) 


KR (Army) 114.26 


Section 4—Alteration of Punishment 


114.25—ILLEGAL PUNISHMENTS 
(1) Section one hundred and seventy-three of The National Defence Act provides: 


“173. Where a service tribunal has passed a sentence in which is included an 
illegal punishment, the Minister, and such other authorities as he may prescribe or 
appoint for that purpose, may, subject to the conditions set out in section one 
hundred and seventy-five (see article 114.31—“Effect of New Punishments’), 
substitute for the illegal punishment such new punishment or punishments as he 
considers appropriate.” 


(2) The following authorities shall have power to act under section one hundred and 
seventy-three of The National Defence Act: 


(a) the Minister ; 

(b) the Chief of the General Staff; 

(c) an officer commanding a command; 
(d) an area commander; 


(e) such other authorities as the Minister may prescribe or appoint for that purpose. 


(M) 
NOTES 


(A) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases, 


(M) 


114..26—PUNISHMENTS THAT HAVE NOT BEEN APPROVED 
Section one hundred and seventy of The National Defence Act provides in part: 


“170.(4) An authority mentioned in section one hundred and seventy-three (see 
article 114.25—“Illegal Punishments’) shall have power to substitute a new 
punishment for 


(a) a punishment of death that has not been approved under subsection one; 


(b) a punishment of dismissal with disgrace from His Majesty’s service or 
dismissal from His Majesty’s service that has not been approved under 
subsection two; or 


(c) a punishment, imposed by a commanding officer at a summary trial, that 
has not been approved under subsection two or five of section one hundred 
and thirty-six (see table “A” to article 108.27—“Summary Powers of 
Punishment of a Commanding Officer—Men’), as the case may be.” 


(C) 
NOTES 


(A) The authorities mentioned in section 173 are prescribed in article 114.25. 


(M) 
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114.27—MITIGATION, COMMUTATION AND REMISSION OF PUNISHMENTS 
(1) Section one hundred and seventy-four of The National Defence Act provides: 


“174, The Minister, and such other authorities as he may prescribe or appoint 
for that purpose, may, subject to the conditions set out in section one hundred and 
seventy-five (see article 114.830—“Conditions Applicable to New Punishments’), 
mitigate, commute or remit any or all of the punishments included in a sentence 
passed by a service tribunal.” 


(2) The following authorities shall have power to act under section one hundred and 
seventy-four of The National Defence Act: 


(a) the Minister; 

(b) the Chief of the General Staff; 

(c) an officer commanding a command; 
(d) an area commander; 


(e) such other authorities as the Minister may prescribe or appoint for that purpose. 
(M) 


NOTES 


(A) Mitigation is awarding a less amount of the same punishment, as, for example, by reducing the 
length of imprisonment to which an offender has been sentenced; and is in effect equivalent to a 
remission of part of the sentence. 


(B) Remission may be remission of the whole of or part of a sentence; thus a sentence of imprison- 
ment may be remitted altogether or a portion of the term may be remitted. 


(C) Commutation is changing the type of punishment by awarding a punishment lower in the scale. 


(D) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases. 


(M) 


114.28—ORDER THAT IMPRISONMENT BE WITHOUT HARD LABOUR 
(1) Section one hundred and twenty-one of The National Defence Act provides in part: 


“121. (4) The punishment of imprisonment for two years or more or imprisonment 
for less than two years is subject to the following conditions, 


(g) a punishment of imprisonment for two years or more or imprisonment for 
less than two years shall be deemed to be a punishment of imprisonment 
with hard labour, but in the case of a punishment of imprisonment for 
less than two years, the Minister or such authorities as he may prescribe 


or appoint for that purpose may order that such punishment shall be 
without hard labour.” 


(2) The following authorities shall have power to act under paragraph (g) of subsection 
four of section one hundred and twenty-one of The National Defence Act: 


(a) the Minister: 
(b) the Chief of the General Staff; 


rw~ 
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114.28—ORDER THAT IMPRISONMENT BE WITHOUT HARD LABOUR 
—(Cont’d) 


(c) an officer commanding a command; 
(d) an area commander; 
(e) such other authorities as the Minister may prescribe or appoint for that purpose. 
(M) 
NOTES 


(A) Before making an order under this article, the appropriate authority should acquaint himself with 
the nature of the institution where the offender would serve his punishment and the conditions of 
incarceration that would apply as a consequence of alteration in the punishment. 


(M) 


(114.29: NOT ALLOCATED) 


Section 5—General Provisions Respecting New Punishments 


114.30—CONDITIONS APPLICABLE TO NEW PUNISHMENTS 


Section one hundred and seventy-five of The National Defence Act provides: 


“175. The following conditions shall apply where under this Act a new punishment, 
by way of substitution or commutation, replaces a punishment imposed by a 
service tribunal, 


(a) the new punishment shall not be any punishment that could not legally 
have been imposed by the service tribunal on the charges of which the 
offender was found guilty and in respect of which the findings have not 
been quashed or set aside by way of substitution; 


the new punishment shall not be higher in the scale of punishments than 
the punishment imposed by the service tribunal in the first instance and, 
if the sentence passed by the service tribunal included a punishment of 
incarceration, the new punishment shall not involve a period of incar- 
ceration exceeding the period comprised in that sentence; 


(c) where the new punishment is detention and the punishment that it 
replaces is imprisonment for two years or more or imprisonment for less 
than two years, the term of detention from the date of alteration shall 
in no case exceed the term of imprisonment remaining to be served, and 
in any event shall not exceed a term of two years; and 


(6 


— 


(d) where the offence of which a person has been found guilty by a service 
tribunal is an offence, prescribed in section sixty-four, sixty-five, sixty- 
six or sixty-seven, for which the punishment of death is mandatory, or in 
section eighty-three, for which the punishment of dismissal with disgrace 
from His Majesty’s service or dismissal from His Majesty’s service is 
mandatory, or an offence to which paragraph (a) of subsection two of sec- 
tion one hundred and nineteen (see article 103.61—“Offences Punishable 
by Ordinary Law”’) applies, the punishment may, subject to this section, 
be altered to any one or more of the punishments lower in the scale of 
punishments than the punishment provided for in the enactment pre- 
scribing the offence.” 


(C) 
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114.31—EFFECT OF NEW PUNISHMENTS 
Section one hundred and seventy-six of The National Defence Act provides: 


“176. Where under the authority of this Act, a new punishment, by reason of 
substitution or commutation, replaces a punishment imposed by a service tribunal, 
the new punishment shall have force and effect as if it had been imposed by the 
service tribunal in the first instance and the provisions of the Code of Service 
Discipline shall apply accordingly; but where the new punishment involves 
incarceration, the term of the new punishment shall be reckoned from the date of 
substitution or commutation, as the case may be.” 


(C) 


(114.32 TO 114.34 INCLUSIVE: NOT ALLOCATED) 


Section 6—Suspension of Imprisonment or Detention 


114..35—AUTHORITY TO SUSPEND 


(1) Section one hundred and seventy-seven of The National Defence Act provides in part: 


“177. (1) Where an offender has been sentenced to imprisonment for two years 
or more, imprisonment for less than two years or detention, the carrying into effect 
of punishment may be suspended by the Minister, or such other authorities as 
he may prescribe or appoint for that purpose; and the Minister or any authority 
so prescribed or appointed is referred to in this section as a “suspending 


999) 


authority”. 
(2) The following shall be suspending authorities for the purposes of section one hundred 
and seventy-seven of The National Defence Act: 


(a) the Minister; 
(6) the Chief of the General Staff; 
(c) an officer commanding a command; 
(d) an area commander; 
(e) such other authorities as the Minister may prescribe or appoint for that purpose. 
(M) 
NOTES 


(A) The Minister has, by article 114.55, prescribed commanding officers as additional authorities to 
act under this article in certain cases. 


(M) 


114..36—CONDITIONS APPLICABLE TO SUSPENSION 
Section one hundred and seventy-seven of The National Defence Act provides in part: 


“177, (2) Where, in the case of an offender upon whom any punishment mentioned 
in subsection one has been imposed, suspension of the punishment has been recom- 
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114.36—CONDITIONS APPLICABLE TO SUSPENSION—(Cont’d) 


(8) Asuspending authority may, at any time while a punishment is sus- 
pended, direct the authority who is empowered to commit the offender to commit 
him, and from the date of the committal order that punishment ceases to be 
suspended. 


(9) Where a punishment that has been suspended under this section is put 
into execution, the term of the punishment shall be deemed to commence on the 
date upon which it is put into execution, but there shall be deducted from the 
term any time during which the offender has been incarcerated following pro- 
nouncement of the sentence. 


(10) A punishment of detention not exceeding thirty days that has been 
suspended shall be deemed to be wholly remitted upon the expiration of one year 
commencing on the day the suspension was ordered, unless the punishment has been 
put into execution prior to the expiration of that period.”’. 


(C) 
(114.37 TO 114.39 INCLUSIVE: NOT ALLOCATED) 


Section 7—General Provisions Respecting Incarceration 


114.40—COMMITTING AUTHORITIES 


(1) Section 178 of The National Defence Act provides in part: 


“178. (1) The Minister may prescribe or appoint authorities for the purposes of 
this section and any such authority is referred to in this section as a “‘committing 


gy 99 
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authority’’. 


(2) The following shall be committing authorities for the purposes of section 178 of The 
National Defence Act: 

(a) the Minister; 

(b) the Chief of the General Staff; 

(c) an officer commanding a command; 

(d) an area commander; 

(e) acommanding officer; and 

(f) such other authorities as the Minister may prescribe or appoint for the purpose. 


(M) 


114.41—DESIGNATION OF SERVICE PRISONS AND DETENTION BARRACKS 
(1) Section 169A of the National Defence Act provides in part: 


“169A. (1) Such places as are designated by the Minister for the purpose shall be 
service prisons and detention barracks and any hospital or other place for the recep- 
tion of sick persons to which a person who is a service convict, service prisoner or 
service detainee has been admitted shall, as respects that person, be deemed to be 
part of the place to which he has been committed.”’. 


2) Places designated as service prisons and detention barracks pursuant to Section 169A 
(1) of the National Defence Act shall from time to time be notified in service orders. 


(3) When a committing authority considers that it is not practical to commit a service 
detainee to a detention barrack, he may commit him to a unit detention room for a period 
not in excess of thirty days, and for that purpose the unit detention room shall be a detention 
barrack. 


(M) (HQ 1733-114) (17 Jun 59) 
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114.41—DESIGNATION OF SERVICE PRISONS AND DETENTION BARRACKS — 
(Cont’d) 
NOTES 
(A) When a unit detention room becomes a detention barrack in accordance with (3) of this article, the 
“Regulations for Service Prisons and Detention Barracks” apply as far as practical. 
(B) A service detainee sentenced to serve more than fourteen days is normally committed to a detention 
barrack as notified pursuant to (2) of this article. 


(C) Paragraph (3) of this article applies even when the sentence is in excess of thirty days. 


(M) (HQ 1733-114) (17 Jun 59) 


114.42—AUTHORITY FOR COMMITTAL AND CUSTODY PENDING 
COMMITTAL 


(1) Section 178 of the National Defence Act provides in part: 


“178. (3) A committal order, in such form as is prescribed in regulations, made 
by a committing authority is a sufficient warrant for the committal of a service 
convict, service prisoner or service detainee to any lawful place of confinement. 


(5) Until he is delivered to the place where he is to undergo his punishment 
or while he is being transferred from one such place to another such place, a 
service convict, service prisoner or service detainee may be held in any place, 
either in service custody or in civil custody or at one time in service custody 
and at another time in civil custody, as occasion may require, and may be trans- 
ferred from place to place by any mode of conveyance, under such restraint as is 
necessary for his safe conduct.”’. 


(2) A committal order should be in the following form: 


“COMMITTAL ORDER 


PL ORE so nee welled wale feighe Valeicinte isons nal yo > © ee Saeed OM MOO cs s 
(Title of officer or official and name of the institution) 

yi Maly OM aas/A os pepe Cie, A Sch ins opie rile oR alli ai tut eles i asta kd gaan al ema tanh JL 

(number, rank, surname, Christian names in full) 

EOLA Steines SAIS pee IR WAS COM VIGLEL SDN. oti Ue epvacee team ie ae Ae 

(service) (specify service tribunal) 
of the offence(s)' tiideér section(s) 0. YI A BPP Ae 60 EWE MQ 94 of the 
National Defence Act and was on the...... 2 Nps" amen as Cate ah Th Mah (eee 
(day) (month) 
sentenced to ndereo 290881. 28 BRE DOTTNINS, M90 AES, Pa for a term of 


Now, therefore, I, having been designated under and by virtue of the 
National Defence Act as a committing authority, do hereby commit the said 


offeridercto: undergol tian) <4l).ceacuins tardkt ws bac ewab. viride -lp-easg yx Bt-bon 


Strike out (1) for the term of... . {PITRE EAT)... . computed from....-.....-- <n) 
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114.42—AUTHORITY FOR COMMITTAL AND TRANSFER—(Cont’d) 


(4) A committing authority may from time to time by warrant order that a 
service convict, service prisoner or service detainee shall be transferred from the 
place to which he has been committed to undergo his punishment to any other place 
in which that punishment may lawfully be put into execution. 


(5) Until he is delivered to the place where he is to undergo his punishment or 
while he is being transferred from one such place to another such place, a service 
convict, service prisoner or service detainee may be held in any place, either in 
service custody or in civil custody or at one time in service custody and at another 
time in civil custody, as occasion may require, and may be transferred from place 
to place by any mode of conveyance, under such restraint as is necessary for his 
safe conduct.”’. 


(2) A committal order should be in the following form: 


COMMITTAL ORDER 


oz 
WWVITLELIR EAS. carne. ten eedt ane Seems digs atieetner AM Mae. ree Ub. . bk, wee Rear es ao 
(number) (rank) (surname) (Christian names in full) 
of the dy. Peiiiatinton. 9d. uaa was convicted: by tans 3 V.209, DONT 19s.2 Ad). AOPIOOES. OSL... 
(service) (specify service tribunal) 
of thefioftence(s): vd sham saonalune: diw.conshbiaods ai wei “iradinve morsieenoes ...: 
(state all offences excluding the particulars) 
and Was OLD G0. satenteds a) UE PAARL Tes NPY, Sr 19...., sentenced to undergo 
(day) (month) 
SOs ee RT Te ig te Ra art FOR A COLE OF Si gecc cst eae voccien in es Ge a Lee 


(imprisonment or detention) 
Now, therefore, I, having been designated under and by virtue of The National Defence 


Act as a committing authority, do hereby commit the said offender to undergo.......... 


© del © ew) e 6. 6 el es (#6) 0 fobs) a,Mn) chia calomel er ep eds) 0 ‘eliehieme is, wile ef o-.0' 9 «hee. @ ee 9) 6\ vt oye es “@ ewe 6! of 0 0! ig) es ope ‘es chile 4 0 we ©) os) Eerie) oP pfye Ge, 


(imprisonment or detention) 


lor! thevtenin Gist tw. adie. athens pee GOMIPNULCH LUCIMI lacriaa sacl? (caer ata eee 
as reduced for good conduct by virtue of the rules in effect in the place where he is from 
time to time to undergo that sentence; 

And I do hereby, in pursuance of The National Defence Act and regulations made 
thereunder, direct and require you to receive him into your custody and detain him according- 
ly, and for so doing this shall be sufficient warrant. 


di da) le Nes ie) 6) ey oko bie) os, (ee) oun’ ay 6? Sisto. is) oh, 9) seu 'eie] («| fe), ©) Be! eile! (pn io Mem iis 4. Se sinel fell riwbe nial @ 6 9/'s) 


A COO ae Die a aa ae ra SE ara | nea aA at Scanian eh aE ORNs 1952 
CERTIFICATE OF MEDICAL FITNESS 
1 certifyethatl Fil 10 SIRO. 30, JES TEUIG, eh, OMTIONE, OF SION, AIG TiS FIOUTITON,, 
(number) (rank) (surname) (Christian names in full) 
is (fit) 
(CRAB VCS gs Casterrctant Breit heey tye ee Ris Beane Oh ema Ie ter ene ACntR ma, InN Om ofr Ae et a ) 
(specify limitations) 
(Ue POV RTE SOLO Lea ashe ek an Het aa erie lS! Det hd ae ai sake by eee ie de nN ) 


to undergo (imprisonment). 
(detention). 


© Bred ore .8y ORO or Ore ec) eo veteme c jexerefees. Pees se ey Perey Tere) F eh) Bee * teherey eer oh pre peer citi: st abe ye Taryesie: oe Shey ey 6) Se Ke lol wi 4) otis eye heer © eye 


(Date) (Medical Officer) 
(M) (4 Aug 55) 
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114.42—AUTHORITY FOR COMMITTAL AND TRANSFER—(Cont’d) 
NOTES 


(A) The committal order should be addressed to the warden in charge of the penitentiary or civil prison in 
which the offender is to be incarcerated or to the officer or non-commissioned officer in charge of a 
detention barrack. 

(B) To determine the date from which the term of imprisonment or detention is to be computed by the 
person to whom the committal order is addressed the committing authority should normally specify 
the date that sentence was passed upon the offender. If, however, the sentence has been remitted or 
suspended the date to be specified must be determined by considering the effect upon the sentence of 
the remission or suspension (see article 114.27—‘‘Mitigation, Commutation and Remission of Punishments” 
and article 114.36—“Conditions Applicable to Suspension’”’). When a punishment of imprisonment or 
detention cannot lawfully be carried out by reason of a vessel being at sea or in a port at which there is 
no suitable place of incarceration the committal order should specify the date from which the term is to 
be computed as being the date upon which the offender is received into the penitentiary, civil prison or 
detention barrack (see article 114.06—‘‘Imprisonment and Detention’’). 


(M) 
114.43—-COMMITTAL TO PENITENTIARIES 
(1) Section one hundred and seventy-eight of The National Defence Act provides in part: 


“178. (6) Where a punishment of imprisonment for two years or more is to be put 
into execution, the service convict shall as soon as practical be committed to a 
penitentiary, there to undergo his punishment according to law; except that a 
committing authority may, in accordance with regulations made by the Governor 
in Council, order that a service convict be committed to a service prison there to 
undergo his punishment or part of his punishment, and where a service convict has 
undergone part of his punishment in a service prison and a committing authority 
then orders him to be committed to a penitentiary, the service convict may be so 
committed notwithstanding that the unexpired portion of the term of his 
punishment is less than two years.”’. 


(2) Subject to (3) of this article, when an offender is sentenced outside of Canada to undergo 
imprisonment for two years or more, the committing authority may order that the service 
convict be committed to a service prison, there to undergo such part of his punishment 
not exceeding two years as the committing authority may order. 


(3) When an offender, who is subject to the Code of Service Discipline under subsection 
(7a) of section 56 of the Act, is sentenced outside of Canada to undergo imprisonment for 
two years or more, the committing authority may, on the authority of the Chief of the 
General Staff, order that he be committed to a service prison, there to undergo all or such 
part of his punishment not exceeding two years, as the Chief of the General Staff may order. 


(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 


114.44—COMMITTAL TO CIVIL PRISONS 
(1) Section one hundred and seventy-eight of The National Defence Act provides in part: 


“178. (7) Where a punishment of imprisonment for less than two years is to be 
put into execution, the service prisoner shall as soon as practical be committed to 
a civil prison there to undergo his punishment according to law; except that a 
committing authority may, in accordance with regulations made by the Governor 
in Council, order that a service prisoner be committed to a service prison or 
detention barrack there to undergo his punishment or part of his punishment.”’. 


(2) Subject to (3) of this article, if the exigencies of the service make it desirable to do 
sO, a committing authority may order that a service prisoner be committed to a service 
prison or detention barrack, there to undergo his punishment, or such part of his punish- 
ment as the committing authority may order. 

(3) When an offender, who is subject to the Code of Service Discipline under subsection 
(7a) of section 56 of the Act, is sentenced outside of Canada to undergo imprisonment for 
less than two years, the committing authority may, on the authority of the Chief of the 
General Staff, order that he be committed to a service prison or detention barrack, there 
to undergo all or such part of his punishment, as the Chief of the General Staff may order. 
(G) (PC 1956-606 of 19 Apr 56) (19 Apr 56) 
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114.45—COMMITTAL TO DETENTION BARRACK 


Section one hundred and seventy-eight of The National Defence Act provides in part: 


“178. (8) Where a punishment of detention is to be put into execution, the service 
detainee shall as soon as practical be committed to a detention barrack there to 
undergo his punishment.” 


(C) 


114..46—TEMPORARY REMOVAL FROM INCARCERATION 


Section one hundred and seventy-nine of The National Defence Act provides: 


“179. Where the exigencies of the service so require, a service convict, service 
prisoner or service detainee may, by an order made by a committing authority 
mentioned in section one hundred and seventy-eight (see article 114.40—“Com- 
mitting Authorities’), be removed temporarily from the place to which he has been 
committed for such period as may be specified in that order but, until his return 
to that place, he shall be retained in service custody or civil custody, as occasion 
may require, and no further committal order shall be necessary upon his return 
to that place.” 


(C) 


114.47—RULES APPLICABLE TO SERVICE CONVICTS AND SERVICE 
PRISONERS 


Section one hundred and eighty of The National Defence Act provides: 


“180. While a service convict is undergoing punishment in a penitentiary or a 
service prisoner is undergoing punishment in a civil prison, he shall be dealt with 
in the same manner as other prisoners in the place where he is undergoing punish- 
ment, and all rules applicable in respect of a person sentenced by a civil court to 
imprisonment in a penitentiary or civil prison, as the case may be, shall in so far 
as circumstances permit, apply accordingly; but a service convict undergoing 
punishment in a penitentiary or a service prisoner undergoing punishment in a 
civil prison shall not be discharged therefrom until the expiration of the term of 
his punishment, as reduced for good conduct by virtue of any rules in effect in 
that penitentiary or civil prison, unless an authority mentioned in section one 
hundred and seventy-four (see article 114.27—“Mitigation, Commutation and 
Remission of Punishments”’) or section one hundred and seventy-seven (see articles 
114.35 and 114.36—Suspension of Imprisonment or Detention), orders that he 
be discharged therefrom prior to the expiration of the term of his punishment.” 


(C) 


114.48—AUTHORITY OF DOCUMENTS RESPECTING INCARCERATION 


Section one hundred and eighty-one of The National Defence Act provides: 


“181. The custody of a service convict, service prisoner or service detainee is not 
illegal by reason only of informality or error in or in respect of a document con- 
taining a warrant, order or direction issued in pursuance of this Act, or by reason 
only that such document deviates from the prescribed form; and any such docu- 
ment may be amended appropriately at any time by the authority who issued it 
in the first instance or by any other authority empowered to issue documents of 
the same nature.” 


(C) 
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114.49—INSANITY WHILE IN PENITENTIARIES OR OTHER PRISONS 
Section one hundred and eighty-two of The National Defence Act provides: 


“189. A service convict or service prisoner who, having been released from the 
Canadian Forces, is or becomes insane, mentally ill or mentally deficient while 
undergoing punishment in a penitentiary or a civil prison, shall be treated in the 
same manner as if he were a person undergoing a term of imprisonment in such 
penitentiary or civil prison by virtue of the sentence of a civil court.” 


(C) 


114.50—INSANITY WHILE IN DETENTION BARRACKS 
Section one hundred and eighty-three of The National Defence Act provides: 


“183. A service convict, service prisoner or service detainee who, having been 
released from the Canadian Forces, is or becomes insane, mentally ill or mentally 
deficient while undergoing punishment in a service prison or detention barrack, 
may, in the discretion of the commanding officer of that service prison or detention 
barrack, be made available to the Lieutenant-Governor of the province in which 
the service prison or detention barrack is situated, in order that he may be treated 
in the manner provided for in section nine hundred and seventy of the Criminal 
Code, and, pending action under that section, he shall be kept in strict custody 
until his case has been disposed of under that section, whether or not his term of 
imprisonment or detention has expired.” 


(C) 


(114.51 TO 114.54 INCLUSIVE: NOT ALLOCATED) 


Section 8—Commanding Officers 


114.55—POWER TO QUASH FINDINGS AND ALTER FINDINGS AND SENTENCES 


(1) Subject to (2) of this article, a commanding officer shall be an authority having 
power to act under article 114.15 (Quashing of Findings), 114.17 (Substitution of Findings), 
114.25 (Illegal Punishments), 114.27 (Mitigation, Commutation and Remission of Punish- 
ments) and 114.35 (Authority to Suspend) in respect of findings made or punishments 
imposed at a summary trial when: 


(a) the accused person is under his command; and 


(b) the finding was made or the punishment imposed at a summary trial, other 
than a trial before a superior commander. 


(2) No commanding officer shall have power under (1) of this article in respect of the 
finding or punishment if the punishment proposed for the offence has been submitted 
for the approval of higher authority (see article 108.40—“Submission for Approval of 
Punishment”) unless the concurrence of the authority to whom the punishment has been 
submitted for approval is first obtained. 


(M) 


ah 
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114..55—POWER TO QUASH FINDINGS AND ALTER FINDINGS AND SENTENCES 
—(Cont’d) 


NOTES 


(A) Under this article, a commanding officer could quash or alter findings made or alter punishments 
imposed by a delegated officer, or detachment commander, under his command. 


(M) 


(114.56 TO 114.99 INCLUSIVE: NOT ALLOCATED) 


— 
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CHAPTER 115 


APPEALS FROM COURTS MARTIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


115.01—_RIGHT TO APPEAL 


Sections one hundred and eighty-four and one hundred and eight-six of The National 
Defence Act provide: 


(C) 


(A) 


(M) 


“184, For the purposes of this Part, the expressions “‘legality’’ and “‘illegal’’, 
shall be deemed to relate either to questions of law alone or to questions of mixed 
law and fact. 


186. Every person who has been tried and found guilty by a court martial shall, 
subject to subsection three of section one hundred and eighty-eight, have a right 
to appeal in respect of any or all of the following matters, 


(a) the severity of the sentence; 
(b) the legality of any or all the findings; or 
(c) the legality of the whole or any part of the sentence.” 


NOTES 


An appeal under paragraph (a) of section 186 of The National Defence Act, founded solely on the severity 
of the sentence, will not be dealt with by the Court Martial Appeal Board provided for in this chapter 
but will invariably be disposed of by service authorities having power under Chapter 114 to mitigate, 
commute and remit punishments. An appeal under paragraph (b) or (c) of section 186 of The National 
Defence Act, relating to a question of legality, may be allowed by service authorities but cannot be denied 
by them. If not allowed by service authorities, it must be referred to the Court Martial Appeal Board. 


115.02—ENTRY OF APPEALS 


(1) 


Section one hundred and eighty-eight of The National Defence Act provides: 


“188. (1) An appeal under this Part shall be stated on a form to be known as a 
Statement of Appeal which shall contain particulars of the grounds upon which the 
appeal is founded and shall be signed by the appellant. 


(2) A Statement of Appeal shall not be invalid by reason only of informality 
or the fact that it deviates from the prescribed form. 


(3) No appeal under this Part shall be entertained unless the Statement of 
Appeal is delivered to a superior officer or to any person by whom the appellant 
is held in custody 

(a) within fourteen days after delivery to the offender, pursuant to section 

one hundred and sixty-eight, of a copy of the minutes of the proceedings 
and of the form of the Statement of Appeal; or 

(b) where the finding or sentence in respect of which the offender intends to 

enter an appeal has been altered under section one hundred and seventy, 
one hundred and seventy-two, one hundred and seventy-three or one 
hundred and seventy-four, within fourteen days after the date upon 
which notice of such alteration is given to the offender. 
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So  ————— 


115.02—ENTRY OF APPEALS (Cont’d) 


(4) All Statements of Appeal shall be forwarded to the Judge Advocate 
General.” 


(2) Every Statement of Appeal shall contain the ground or grounds of the appeal, described 
in terms indicating clearly which of the matters prescribed in paragraphs (a), (b) and (c) 
of section one hundred and eighty-six of The National Defence Act constitutes the grounds, 
and shall include sufficiently detailed particulars of those grounds to indicate the circum- 
stances and principles upon which the appellant relies. It should be in the following form: 


STATEMENT OF APPEAL 


ene i ais 


This form was delivered by me to. .3...2¢55 ovens oe destin See eee eee 
(number, rank, and name of offender) 


> che ED GAh ah foto we te ea >lalc Gotha Wwe vdeivass eke oo W Itoh ma oii sole ke 2 (0 8.6 


SD eck ei ciscke “es lelce is Lele! in) eis; Rule eey (os, lo le tal eho. 16 wei Tem emer eas) (s weameakescet 2s 


(number and unit or, if civilian, position and address) 


(An offender who desires to appeal must 
(a) complete this form; 


(b) give, under the word “particulars” in all spaces applicable, full details 
of the circumstances upon which he relies; and 


(c) within 14 days after the date entered above, deliver the completed form 
to a superior officer or to any person by whom he is held in custody. ) 


Macy's, sk E Sodet notions te fa).an 14). deemeng. whar-Inenge of. lasoulained Jinet bas atpinston.-<- 


(number) (rank) (surname) (Christian names in full) 


having been found guilty by a court martial held at..............- esses ee eeees 


OMt he Maonabae Gn. eke ced ouian Ga VWOlR eee. iia , 19...., hereby appeal in respect 
of the following matters: 


(a) theseverity of.theisentence (oy 290-6 se ee 


PARTICULARS: 


(b) the legality of any or all of the findings... 0... - 1. see ees eee nese ceee 


(Answer ‘‘Yes”’ or ‘‘No’’) 
If “Yes”, specify the charge(s) to which appeal relates: 
PARTICULARS: 


(c) the legality of the whole or any part of the sentence: 


SAE, RENE MON ee re cate tet emanates eens ot amelctenienmisere er telne wareiselgs 18 Gene ibe Mee V emis © ek S Res Te Cass Osea oF) ORS: 


(Answer ‘‘Yes”’ or ‘‘No’’) 


If ‘Yes’, specify the punishment(s) to which appeal relates: 


PARTICULARS: 


2. (If applicable) The following is the name and address of the lawyer who will represent 
me on my appeal: 


ig Bate ca edt SMe 6 Sta Kin le cl Gilet talaga recs Ua ua) es iene Jal) Riralem el 4es)ie) evil Je heruel bare: tie Vale asics sine Bek Cabs Sea A ac cine Led Eee 


ALY 3 
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115.02—ENTRY OF APPEALS (Cont’d) 


3. (When appellant has been released from the service) The following is the address 
at which notices and other documents may be served upon me: 


@ © 6 0 © slehig. © wi lw = 0° wi lehiel eis ¢) is) a) 6, le Showa s dhe ca \ohiesiell che tele isle lotus ts) ef» le ‘eq lay oifel ec ef e jel e fe te! @ ister dle bo ate 0] a falad tel ic) bis leo 


a) 16) ‘elie’ wiamio ioliels els) tebe.) 0) (er ia) le (Sate! of eile) eer a is (ei getvel ole see ae Hae. S ie (0) 600 (6 wi .6 2: io ce le, so) le, (ee: svial ea ke) le) (ome) @ eRe CMON oe /eme (6) E116, 


(witness) (signature) 


(To be completed if Statement of Appeal received from offender) 


This form was delivered to me, duly completed by 


Cay © aj “e ale 6; (6) \e: :@, et) 4) (6 168) ec 6) we) a [ee © (eis ol el el 8] eye) iia, oe 


sj @ oh 6: oLe.eue 0 ele ©pehe (el. ekr Oe 


ei (@: (6) (wi (er.fe (a; ©, [e 10! ve) <6!) (o> (6; «ei (0, ) fe (6 (eiris: 18, 16’ ©. (8 1@; 10) 16 '@) (8) a) le (6) '9) (0) [6 


Set ele (6, She le feo fel ote es pitef ele s) ue pala sey Gis) sh whe olla) oie ie jaramnel © a 6 


af ei eer eo) oe, int eo \ 6p of.e) © 6 Te #0) 6 ae eeen Safa afd) elie ieisel vi Gj [ah 16) 9516) et epap 


(number and unit or, if civilian, position and address) 


(On completion, this form shall be mailed by Registered Post, by the person to whom it 
is delivered by the appellant, to: Judge Advocate General, National Defence Headquarters, 
Ottawa, Canada.) 


(M) (HQ 1733-115) (26 Feb 52) 
NOTES 


(A) If the accused so requests, any defending officer assigned to him at the trial should be made available 
to assist in preparing his Statement of Appeal. 


(M) 


115.03—-PRELIMINARY DISPOSITION OF APPEALS 


Section one hundred and eighty-nine of The National Defence Act provides: 


“189. (1) Where an appeal relates only to the severity of the sentence, mentioned 
in paragraph (a) of section one hundred and eighty-six, the Judge Advocate 
General shall forward the Statement of Appeal to an authority who, under section 
one hundred and seventy-four, has power to mitigate, commute or remit punish- 
ments and that authority may dismiss the appeal or, subject to Part VIII, may 
mitigate, commute or remit the punishments comprised in the sentence. 


(2) Where an appeal relates to the legality of the findings, as mentioned in 
paragraph (b) of section one hundred and eighty-six, the Statement of Appeal 
shall be referred by the Judge Advocate General to the Court Martial Appeal 
Board provided for in this Part, unless the appropriate chief of staff, acting on 
the certificate of the Judge Advocate General that all of the findings in respect of 
which an appeal has been made are illegal, quashes such findings. 


(3) Where an appeal relates to the legality of the sentence, mentioned in 
paragraph (c) of section one hundred and eighty-six, the Statement of Appeal 
shall be referred by the Judge Advocate General to the Court Martial Appeal 
Board, unless the Judge Advocate General certifies that there is no finding in 


respect of which any sentence could legally be passed, in which case the sentence 
shall be null and void.” 


(C) 
AL 3 
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115.04—DISPOSITION OF STATEMENT OF APPEAL 


(1) A Statement of Appeal completed by a person in custody shall be given to the com- 
manding officer of the unit where the appellant is held or, if the appellant is held in civil 
goal, to the warden and the commanding officer or warden shall forthwith forward the 
Statement of Appeal direct to the Judge Advocate General. 


(2) Upon receipt of the proceedings of the Court Martial, the Judge Advocate General 
shall, if the finding or sentence have been altered in any way pursuant to Chapter 114 
(Provisions Applicable to Findings and Sentences after Trial), at once advise the accused 
of the nature and effect of such alteration and ascertain whether he wishes to abandon 
his appeal or amend his Statement of Appeal. 


(3) Unless, within fourteen days of receipt of such notice from the Judge Advocate General, 
the accused advises the Judge Advocate General that he wishes to abandon his appeal or 
submits to the Judge Advocate General an amended Statement of Appeal, the Judge 
Advocate General shall proceed to deal with the appeal as required by The National 
Defence Act. 


(M) 
115.05—COURT MARTIAL APPEAL BOARD 


Section one hundred and ninety of The National Defence Act provides: 


“190. (1) There shall be a Court Martial Appeal Board which shall hear and 
determine all appeals referred to it under this Part. 


(2) The Court Martial Appeal Board shall consist of the following members: 

(a) a Chairman, who shall be a judge of the Exchequer Court or of a superior 
court of criminal jurisdiction as that expression is defined in the Criminal 
Code; and 

(6) two or more other persons each of whom shall be a judge or retired judge 
of the Exchequer Court or of a superior court of criminal jurisdiction as 
that expression is defined in the Criminal Code, or a barrister or advocate 
of not less than five years’ standing, 


all of whom shall be appointed by the Governor in Council. 


(3) The Chairman of the Court Martial Appeal Board shall preside at sittings 
of the Board, unless he appoints another member to be the presiding member in 
his place. 


(4) The Minister may require the Court Martial Appeal Board to sit and 
hear appeals at any place or places, and the Chairman of the Board shall arrange 
for sittings and hearings accordingly. 


(5) Three members of the Court Martial Appeal Board shall be a quorum, 
and the decision on any appeal shall be determined by the vote of the majority 
of the members present, and in the event of an equality of votes, the Chairman or 
other presiding member shall have a second or casting vote. 


(6) Where an appeal has been wholly or partially dismissed by the Court 
Martial Appeal Board, and there has been dissent in the Board, the appellant 
shall forthwith be informed of that dissent. 


(7) The Court Martial Appeal Board may hear evidence, including new 
evidence, as it may deem expedient, and the Board may sit in camera or in public, 
and for the performance of its duties shall have all of the powers vested in com- 
missioners under Part I of the Inquiries Act. 


(8) The members of the Court Martial Appeal Board shall be paid such fees 
and allowances as may be prescribed by the Governor in Council.”’ 


(C) 
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115.05—COURT MARTIAL APPEAL BOARD—(Cont’d) 
NOTES 
(A) With reference to paragraph (7), sections 4 and 5 of the Inquiries Act provide as follows: 


“4, The commissioners shall have the power of summoning before them any witnesses, 
and of requiring them to give evidence on oath, or on solemn affirmation if they are persons 
entitled to affirm in civil matters, and orally or in writing, and to produce such documents 
and things as the commissioners deem requisite to the full investigation of the matters into 
which they are appointed to examine. RS., c. 104, s. 4. 


5. The commissioners shall have the same power to enforce the attendance of witnesses and 
to compel them to give evidence as is vested in any court of record in civil cases. RS., 
Cn 104 85.544 


(M) 


115.06—DISPOSITION OF APPEALS BY COURT MARTIAL APPEAL BOARD j 


(1) Sections one hundred and ninety-one, one hundred and ninety-two, one hundred and 
ninety-three, and one hundred and ninety-four of The National Defence Act provide: 


“191. (1). Upon the hearing of an appeal respecting the legality of a finding of 
guilty on any charge, the Court Martial Appeal Board, if it allows the appeal, shall 


(a) set aside the finding and direct a finding of not guilty to be recorded in 
respect of that charge; or 


(b) direct a new trial on that charge, in which case the appellant shall be tried 
again as if no trial on that charge had been held. 


(2) Where the Court Martial Appeal Board has set aside a finding of guilty 
and no other finding of guilty remains, the whole of the sentence shall cease to have 
force and effect. 


(3) Where the Court Martial Appeal Board has set aside a finding of guilty 
but another finding of guilty remains, the Board shall forthwith refer the proceed- 
ings to the Minister, or to such other authority as he may prescribe or appoint for 
that purpose, who shall, subject to section one hundred and seventy-five, substitute 
for the punishment imposed by the court martial such new punishment or punish- 
ments as he considers appropriate and every punishment comprised in the sentence 
passed by the court martial shall thereupon cease to have force and effect; and 
section one hundred and seventy-six shall apply to the new punishment or 
punishments. 


192. Upon the hearing of an appeal respecting the legality of a sentence passed 
by a court martial, the Court Martial Appeal Board, if it allows the appeal, shall 
forthwith refer the proceedings to the Minister, or to such other authority as the 
Minister may prescribe or appoint for that purpose, who shall, subject to section 
one hundred and seventy-five, substitute for the punishment imposed by the court 
martial such new punishment or punishments as he considers appropriate and 
every punishment comprised in the sentence passed by the court martial shall 
thereupon cease to have force and effect; and section one hundred and seventy-six 
shall apply to the new punishment or punishments. 


193. Notwithstanding anything in this Part, the Court Martial Appeal Board may 
disallow an appeal if, in the opinion of the Board, to be expressed in writing, there 
has been no substantial miscarriage of justice. 


194. Where a punishment included in a sentence has been dealt with pursuant to 
subsection three of section one hundred and ninety-one or section one hundred and 
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i 


115.06—DISPOSITION OF APPEALS BY COURT MARTIAL APPEAL BOARD 
— (Cont'd) 


ninety-two, the new punishment shall be subject to mitigation, commutation, remis- 
sion or suspension in the same manner and to the same extent as if it had been 
passed by the court martial that tried the appellant.” 


(2) The Minister and the authorities mentioned in article 114.25 (Illegal Punishments) 
are empowered to act under subsection three of section one hundred and ninety-one and 
under section one hundred and ninety-two of The National Defence Act. 


(3) Where, under paragraph (b) of subsection one of section one hundred and ninety-one 
of The National Defence Act, the Court Martial Appeal Board has directed a new trial on 
a charge, the Chief of the General Staff shall convene a court martial for the trial of the 
appellant on that charge. 


(M) 


115.07—RULES OF APPEAL PROCEDURE 
Section one hundred and ninety-five of The National Defence Act provides: 


“195. (1) The Chairman of the Court Martial Appeal Board, with the approval of 
the Governor in Council, may make rules not inconsistent with this Act respecting, 


(a) the peniarly, of members of the Board for the purpose of presiding at 
appeals; 


(b) the practice and procedure to be observed at hearings; 
(c) the conduct of appeals; 


(d) the production of the minutes of the proceedings of any court martial in 
respect of which an appeal is taken; 


(ce) the production of all other documents and records relating to an appeal; 


(f) the extent to which new evidence may be introduced; 


a 


the circumstances in which the appellant may attend or appear before 
the Board on the hearing of his appeal, but no such rule shall deprive an 
appellant of the right to be present on the hearing of his appeal from a 
sentence of death; and 


(g 


(h 


— 


provision for and payment of fees of counsel for the appellant. 


(2) No rule made under this section shall have effect until it has been 
published in the Canada Gazette.” 


(C) 
NOTES 
(A) For Rules of Appeal Procedure see Appendix XV. 
(M) 


ia ‘ 


a 
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115.08—APPEAL TO SUPREME COURT OF CANADA 
Section one hundred and ninety-six of The National Defence Act provides: 


“196. (1) A person whose appeal has been wholly or partially dismissed by the 
Court Martial Appeal Board may, where there has been dissent in the Board, 
appeal to the Supreme Court of Canada with leave of the Attorney Genera! of 
Canada. 


(2) An application for leave to appeal under subsection one shall be delivered 
to the Attorney General of Canada within thirty days of notice to the appellant 
of the decision of the Court Martial Appeal Board. 


(3) The Supreme Court of Canada shall, in respect of the hearing and 
determination of an appeal under this section, have the same powers, duties and 
functions as the Court Martial Appeal Board has under this Act, and sections one 
hundred and ninety-one to one hundred and ninety-four shall apply with such 
adaptations and modifications as the circumstances may require.” 


(C) 
NOTES 


(A) The expression “where there has been dissent in the Board” means that the final decision of the 
Board is not unanimous. Disagreement among the members on a particular issue or a variation 
in reasons for arriving at a decision do not amount to “dissent” if the final decision of the Board 
as to disposition of the appeal is unanimous. 


(M) 


115 .09—SAVING PROVISIONS 
Sections one hundred and eighty-five and one hundred and eighty-seven of The 
National Defence Act provide: 


“185. Nothing in this Part shall be in derogation of the powers conferred under 
Part VIII to quash findings or alter findings and sentences.” 

“187, The right of any person to appeal from the finding or sentence of a court 
martial shall be deemed to be in addition to and not in derogation of any rights 
that he has under the law of Canada.” 


(C) 


(115.10 TO 115.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 116 


REVIEW OF COURTS MARTIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


116.01—REVIEW OF COURTS MARTIAL BY JUDGE ADVOCATE GENERAL 
] Section one hundred and ninety-seven of The National Defence Act provides: 


“197. Upon the expiration of the period mentioned in subsection three of section 
one hundred and eighty-eight within which an appeal may be made, the pro- 
ceedings of every court martial shall be reviewed by the Judge Advocate General 
in respect of any matter mentioned in paragraph (b) or (c) of section one hundred 
and eighty-six on which an appeal has not been made.” 


(C) 
NOTES 


(A) The “period mentioned in section 188(3)” is fourteen days after the offender receives a copy of 
the minutes of the proceedings or fourteen days after he has been notified that the finding or 
sentence has been altered. 


(B) The “matter mentioned in section 186(b) or (c)” is the legality of any or all of the findings or 
the legality of the whole or any part of the sentence. 


(M) 


116.02—PROCEDURE WHEN JUDGE ADVOCATE GENERAL CERTIFIES 
ILLEGALITY EXISTS 


Section one hundred and ninety-eight of The National Defence Act provides: 


“198. Where, upon the review mentioned in section one hundred and ninety-seven 
(see article 116.01), the Judge Advocate General certifies that any finding or 
punishment is illegal, he shall refer the minutes of the proceedings of the court 
martial to the appropriate chief of staff for such action under this Act as that 
chief of staff may deem fit.” 


(C) 
) NOTES 


(A) For the action which may be taken by the Chief of the General Staff, see articles 114.15 (Quashing 
of Findings), 114.17 (Substitution of Findings), and 114.25 (Illegal Punishments). 


(M) 


(116.03 TO 116.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 117 


PETITION FOR NEW TRIAL 


(Refer carefully to article 1.02 (Definitions) 
when reading every regulation in this chapter.) 


117.01—STATUTORY PROVISION FOR NEW TRIAL 


(1) Section one hundred and ninety-nine of The National Defence Act provides in part: 


“199, (1) Every person who has been tried and found guilty by a court martial 
shall have a right to petition for a new trial on grounds of new evidence discovered 
subsequent to his trial. 


(2) No petition under this section shall be entertained unless it is delivered 
to an officer designated for that purpose in regulations 


(a) within one year after the date of the pronouncement of the finding; or 


(b) within one year after any punishment of incarceration, undergone by the 
petitioner in consequence of his trial, has been carried out, 


whichever is the later.” 
(2) A petition made under (1) of this article shall be delivered by the person making 
the petition to his commanding officer or to any person by whom he is held in custody. 
(M) 


117 .02—DISPOSITION OF PETITION 
(1) Section one hundred and ninety-nine of The National Defence Act provides in part: 


“199. (3) Every petition under this section shall be forwarded to the Judge 
Advocate General who shall refer the petition with his recommendation to the 
appropriate chief of staff who, if he is of the opinion that the petition should be 
granted, shall order a new trial, in which case the petitioner shall be tried again 
as if no trial had been held. 


(4) When a new trial is held pursuant to sub-section three and the petitioner 
is found guilty the sentence passed at the original trial shall be restored and shall 
have force and effect as if the new trial had not been ordered.” 


(2) When the Chief of the General Staff orders a new trial under (1) of this article, 
he shall convene: 


(a) a General Court Martial if the accused was previously tried by a General Court 
Martial; and 


(b) a Disciplinary Court Martial in any other case. 
(M) 
NOTES 


(A) Nothing in this article precludes the Chief of the General Staff from exercising his powers under 
article 114.15 (Quashing of Findings). 


(M) 


(117.03 TO 117.99 INCLUSIVE: NOT ALLOCATED) 
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APPENDIX XI 
THE NATIONAL DEFENCE ACT 


Chapter 184 of the 
Revised Statutes of Canada, 1952 


As amended by 


Kes. Cy l952, 62310 
E95225.4,.6. 0 
1952-53, c. 24 
1953-54, cc. 13, 21, 40 
195 De 0,20 
1956, c. 18 
POSO TCS 


AL 45 


TA AIQUSVIA 


ni | TOK FOWAIAA IAVOITAY BHT 

¢ afi Yo FOL wget 
: S€Qi oho Yo estrinid, Lszinsii : 
a, 

: | ed bobrsntn zh. 


OE s PEW O.2A 


; ¥S. 0 ,2t-Sb@l 

Py OF AS LL oo bC-2201 

wa BS .a E283 
7 GW 5 det | ; | 


% oo eet 


QRCN, QR(Army), QR(Air) Appendix XI 
(Table of Contents) 


THE NATIONAL DEFENCE ACT 


ARRANGEMENT AND CONTENTS 


Pacs 
Short ititle See ee oe Se te eric ob be aks ooedecce’s AKIGR GETS Geo aPes Obst 1 
THVEGIOre cation ce reenter ee cs bite ecta cee tai ialia sie elec lela ela)a + ils bidib feels sae’ 1 
First DIvIsion 
ORGANIZATION FOR DEFENCE 
PART I—Department of National Defence— 
Provislonators De parcmaen be preter ace ie la rsvo aes ears rs P50) os Cs rchhagags ted ok adn ee aes 4 
INGIISECT ARM ere ter te ee eee er eae ME aD AR Seni PAT cpt es dn) co sop eka Saar 4 
Deputyy Ministersmme ewer cee ie ere ees s cctee oe cree ere) s egapnegMen ogee BES 5 
@ivilianvemployees: neers a. or ccale ten te blele erat hoatal: tel iels: «mee aoe eau 6 
JudgepNdvoca tex Genera lM wwe al ees aletetaycteshacate retotae ates toe’ obetelale "s+ separeb Memegals 6 
Mis terial ap pepe rpenit stir irs civic esters octet eter hiaile thos anise, sponesaal acacababtal>adetcct 6 
IV.STUELO DSM Mee MMP Tete tee istic cera tells to ci allay errelet onetiet ona’ \orciobons stolen cid chewope MebeNolatepatelieds 6 
Regulations sare eee wn tet el: © ea tebhekckis Maketer Sitopecd: site aakcd- gute sgn cegsons sd oaakeyen oe Uf 
PART II—The Canadian Forces— 
GOnSELEUTION fern ce tne Rn Rot Nee Tooled morea nero ore ten eh ens) sek MPN Ak, AROUOET 20S SOMELSNENN 7 
Units and. other elements 2g 4.4. csna a scr chahoschovspevsrevopers Che ae A. UT, St RET 8 
Ghiefs Of Stall sac, casts sopssotnewe tenance as havats 5 ene oe et Le, SIR TONE, TEE TT 9 
POWerscOl COMIMANG -gs-aanccowstcte heirs cael asttous Lite Miele de hus vs some EAL S, SEC RUMEN 9 
Binrolimentitec. an tercie ce trate tere a soto tas  votesoetorie chav ct MANERA Cau, ERERDI NE SIE CNET SIs 10 
Attachment andcSeCONGMEN ts. cicde bike hfasowe eH tote 4 Ge we te rcircte hone) eee EME E 11 
Promotlomy crcctonee Ad cos woe Fs CUA AREY URI, See Tid, FUERA OUR? TAT AAD EE: Bt 
Redress Of PTI VANCES seh.-c+ yess felt roe Voncesher cht many MET se RGD. Lt eRe eee REIL SRO 11 
ARAL DS OMA Ooo 0.0 0.0 GON ABs © CR ee ae ae allt Leda Fee ty tk i ba 12 
IACLIV EC ISCELVICE mere iete ra ai Whe weesae aac tan ste hen cd eneNchomads Wan ins dake sarc ethadobanatcnic he fSnen AUR AN I 12 
WEL VICCHEE carota ior derkcPapedane nc ta poecwe te tatepete Sabot Wat nedehcaihe beusheaiwoncecney ova: PLONE Maite aes 13 
Ve AMCs 8 LO Wath COS cine ewer volts oe Pon Neen chsucb Were Hadssovstcbetchaneeeschesauatencteraratayesency akan Lee OOEG 13 
Sa Vp ANG ARSC OL MALETION «2, ds aves onsscsereranasanarae isatanaietare sasehersnch atcte vo and CAPM ELLEN) 14 
Pu DLS PLO POLY a aoecyty oe geke tence hats here henotoneheadskeoueemensrodsssne tates / SMG, MORK IE A AORLUATA OS 14 
IN@n=pubIC PLOPEItY ss ae a cin aeter Rtas tSoteh se totatent Petnsnsy see tasslarcesterstcr aaa &.41 HMMM DS 14 
DEVACCECSLA LES Ma eam aU pce Re bake # Renaiekot ome tsratenctabemomen oransvensWons resaih'ls o's at eek SARC dN Med Ce 15 
Presumption, Of Gea tic ao sie fatenerorbansra ssn! aronstesetatonctete te lots rome GEER a O Haenehy 16 
Personasllietiects Of ADSENTCCS 4 varwcess-dstcetcdatotors teasratsrancwerchcraeusverteeeckadaae Ate eEn RRS 16 
FB OALASKO faa CLLLIG gene te tokoe Raker ct ogeyreh oh ch cea ce st ich spem cot ceed AAW ene skal ch stadop Ney «| 4.216, euta MIN 16 
Cadet Or gai Za tions. ae-ertree.kovench che chop ctayehoninatanchshancnoroweneas teas SOOM. Mee 16 
Waucational institutions ew rim tevonhescck Neh rekeWem or ohck cv ck cv oh once snow hak ced ven caconss< Renan nn 16 
SErvicerassOClatlONSaxn mice mmsncncwel Met ror hee omen aE Pave shoe) on aalbect abated father aro MEMO 17 
Hixercisecof authority; paceicek sspsnsrogorss ether hotees Ge UNA MRA ATL NENG 17 
Notification Of Orders Renta tore ay eehey A seat okie fer he xcnte hatence nos stk Se NT OOM 17 
Validity.of documents... sone ajcrerstorenerstn sthoceronetgr apd speed \atondbarcts tore soy ws SIRS TE 18 
PAR Tahiic— -herbe ences esearch BOard mee na aed nites ee ite aoe oem ese 18 


iii 


Appendix XI QRCN, QR(Army), QR(Air) 
(Table of Contents) 


SECOND DIVISION 


CODE OF SERVICE DISCIPLINE 


PaGE 
PART IV—Disciplinary Jurisdiction of the Services— 
ENING RTI OMe eh weeds neem Sree are re ay slcset ows enka ajsee Gueralova 2h Saremetinciean ca Seamer sree rece aes 20 
Persons; ing Canadian HOrcesmyecmccs.. net tele teie oc citar ee enteteea ome cient 21 
Personsraccompanying Canadian: Horcesas ssc 2. nee ee cielo ise cle 22 
MDIES LOM the CHEM at. orn ent aie ees Olle era ah Sean te ne Ete ee ae enya 22 
Released persons'serving sentence wiry... 5h CAGED! £0. TR ETIR. 20 eee 22 
Persons nderspecial CHougemel Uercrtee anemia Tee Hen ities eee nie eine ene 22 
Naga ley aA SPA be eae nas me cen A Saeki ere ener y P REN: Ar PeeRe Ait ip ai sty AU erties 23 
Plea in bar of trial ...cerscampenrary oi 56 & SPST ESA TE As oe ee ene 23 
Placerol Commission: Ol OuenCerweices. sacri eee cielo tees etic oe ini 23 
Plaicejotetmal eae eet teeth Ser: ns ee eaae yy SACRA a cae Mie ern am Ey ei ee eee 23 
Period of liability under Code of Service Discipline....................--2.05- 23 
Kimitationsiwith respect tolcertain Offences.) se alee eee ties aise eile 23 
Jurisdiction cofieivil COULrtsip yeeros esis rem totes te ote Fe mike eecec es pcean cusdey ove gh aN I 24 
PART V—Service Offences and Punishments— 
Responsibility for offences. <1... ame eee te. wo ke cee sree ce ascunces 24 
Misconduct of commanders in presence of enemy..............0 cece cece cece 24 
Misconduct of any person in presence of enemy.............2:e cece cece ee eee 25 
DECULUGV ee is ete Ene inna rem ee RIC ere Ce ine rT eas Peete te screener mate Hom 25 
IPPISOMET BOL WALES Re rerdc tee ere at ars se cen eee ana aa ee en een ee 26 
iMiscellaneousloperationaliofiences ams enaaceiicrcte cen seekers cine atte 26 
pies fOr the GNeMly. tee ee ates eee CR eee nee eee neat tet Reenter 27 
VLE AY OP EA ERO RAE he Seer PERS. * Ce eee has ie Ai nos 2 ae ee 27 
Sections Virences’ he rat he RUE 2 eR A ie Rees ©.» ol een ae eee 27 
Ensubordinntions 2465284 Vee kus tes ea eee ee eas oes er one aera 28 
DESertione, Lote Ls Sk ee ce EES Tet ee ESS ae oan Rea eee ey. eee 28 
Aipsenverwithoutilea ve.) 2 ete ser ©. Meee era re Aeris a Eos sh oe 8 eRe ee 29 
Disgracefulcommuctiswine. ce oc ee eee oe ee ene Cee eee 30 
Offences in relation to service arrest and custody...............0c0ceeeeeeeee 31 
Offencessin relation: tow esselsa-m meen eiectertetiieies ries mae ios aie ieee ete etc: 31 
Offences in relation to aircraft. 0. ...0..066.050.. .voNOe 1h. SOR LAA eh 32 
Offences, im relation to, vehicles... acon ewe ews gee poo descanewinn ue ox as HED 33 
Offences)ini relation to, property... .7...-juasn sola. > MERE Sees Sen tie 33 
Offences)in relation to,servace ‘tribunals: 20 cc oeeeeceonesees.- 0. tee ae eee 35 
Offences,in relation to, billeting, .. 06005 seeene eve dveve.-ui PORIOSIOS JO- FEO 36 
Offences in) relation tojenroiment: Aut. eee eek eee ene corse eis eee 36 
Miscellaneous offences....-.: 6s eoyyoe o oek eeeae 2 RRs Seite Jones tot 37 
Conduct to the prejudice of good order and discipline..............0...00e0es 30 
Offences, punishable by ordinary Jaw... :,...<.<)euieoerv ooo <0, GOUT OREE bo Barer aee 38 
Convichionrol cognate olence sy street eee ee bi ieee. coe eee 39 
Punishments gw cer ayer cee oii tee atic Corre ise hn ie oe ee 40 
Loge DUMIBhIBONY Ca pee pore aie OTe OU ri be che Ane ee ne 40 
TIGAAIN a cpteacmeuyes obi buiiia APMP er OES cate Ew tots: ¢: (nee 40 
THA PTISOMMAS UGE .- doce suescuet oyeueusarura asurat nour cea? Weltacdoutysual-s 4s, AERROLEEOL BO REPRE: Pikes Werner 41 
Dismissal with Cus gLAace sx c.<isceysusqeceabsoas s aveseyr soured usyearsniurdeearatecs>chion ss RCE OES 41 
Detention yk jie teat nunc perp ceredr  eculicuisial ous. Cee COL an 42 
Reduction im rank 02 vac.: Gasuee suede cous eu sac ss wea es CIEE Laie = 42 
Morferpure Of Sen1Oribys o . i a:gexseticeeatseutarceleveussossgestcaees oR ter Beidiceae 42 
IDismiissalifroma SUD; . ie jess cuete ssucusaouvcos ous eucudioke & aeutwo.ea p SOBREIOELE BS ade is Speier 42 
1a ae eae eRe RRS RCO en Ue ann me ae de mmr SPST ¢ Stegar Kepes" 42 
Muior DUNSMEN TS, . a ove jececcsuovenssseaturwtacsrarcdetysarceanepepeveatcesnss,« Seeehemtenrate debe: 43 
TAUPO Da cesasejocecnedcsievesastcouecectoAcegnysphbeynys hatetaatlesie eed oo MINE eee Letaeblancrts' 43 
POBTIDON. CRE 055) sucsdussssaveceuttousesachecu dus bu vebeuheie heared lovee toruvic Riese ole SERRA eee 43 
Incarceration under more than one sentence... ..............,..-. «sles sie J te dower 43 
Temorance: Of Lani aie;..syarspasecest.osocrceasuosedoasurpecilaveseasvest,uiatelgcs.9 TORO 16 Qrddganieas 43 
Civil defences, os .ocssss0is.+s0sesscasnanabsytuservaarieenatieutieuteéseercuse +. ¢ SR RREOE Aouetitle! 43 
lnshritty asta delence mac aee ermine Reiter cha ae mec cectersar ime sccaaes niente. 43 
PART VI—Arrest— 
Aurthoritytor arrest; 2 Ghee ses cee eer eC era eee oer 44 
Action following arresti gis arse aca: coin et eerie eee eee are eee oer 45 
Limitations in respect of custody "7, Ui ck ace a) ce. cee oa Cee netionmtioc|: 46 


QRCN, GR(Army), OR(Air) Appendix XI 
(Table of Contents) 


PAGE 
PART VII—Service Tribunals— 
A DOUCA LON. that ol eine UN Rom a ETRE es eo 6 39 ain Cee ts 46 
Investigation and preliminary disposition of charges...............c0ececeeue 47 
SuUMIary trials by COMMAMUINPEOUICerS Meet i.) oes. eal ss ceeins | es seeaaeiae 47 
Summary trials by superior Gomimanders. 2... du 4. adMertecsGle abun! Ameiec nent 48 
Convening of Courts: Martialiees 5... 05... «2 gait: ete tin cwsttablonts 49 
General Courts Martial 5. s Wann ici wi soscad ore vs} d ‘ciao «Cx ec so ah eames sent 49 
Disemplinary Courts Martial. ws ccc see cs clade cssstneasescretee< 50 
Standing Courts Martial: o: Mame <<... cases « aadahhs fiat) edd de Taek nod Pe 51 
Representa uloMm Or AeCised ne tine = Reet oer Raker toc 6 os eke Ea trac. Goce 51 
Admisgion to courts martial space: <ccuginaents Lovh’> ad addin’ wanelCeck 1% 52 
Rulesof evidence. 2 te mee. Uae Gee sh. naa EF ade nle sar a wind tapsateie cme ce 52 
Witilessee a COUts Imar lan en is foee ore te oie oe A el eee ae 53 
Evidence’ 6b comiticsioneer ne rs eccetine cote orale es Se ee? ee Seren 53 
MicwaDyaCOurtsImal bial: mare neh Wee Ne Oe ie J! arg coe edie dv eels Lane 54 
Objection, to membersiotcourte marhiayoeas. 25. iis . oc eee loess ce boaewes 54 
Ost Rete tsCOUl ve Meal eye Meanie ati rete it ew ir atd wiles oko Saudedae whi ae Weiss 54 
AC OuImsneI and. CUssO]IRLION. cats eie ee pia ars ale eave gl cea wk a Ye om oes wa ease 55 
AMEenament Oh ChATSES AIete A. ORIE MiRiys ¢ occ ewes) 6 die viw'y 4 oad dad rennin Seas 55 
DECISIONS Dy COUT S THAr Gil: eens ae ete ples Gut Jie ses seein os wate Mae 56 
Dimi lar offences a hcit. moe Mek hey et: Phun. Aud. 2A oe. BS) aE. 56 
Pronouneenient, Of ndings and Sentence, ..c.¢.c... 00 csecoc ede seans souaeees 56 
Recommendation tacclemency ir.) 4208 csigencne ney ss vile ale k ovens vowmanes ce 56 
Decision where accused insane atviviale ge. suie cs sic. < ek nes boda e owe bc auelcs 57 
Decision where accused insane when offence committed...................0-. 58 
Minutes ob proceedings of eourts martial any we on ons coca s so centeo en. 58 
PART VIII—Provisions Applicable to Findings and Sentences After Trial— 
Iieprisentient and detention tyes. Hes IT, OR, Sa NS ES 58 
Punishments requirmg approvalea cist hipeah, red eee eae. 59 
Criaehiny olsfineingee cme. SLs eee. Reet de Pala Mshis diet Cie a Buk oo 60 
UIDETETCLOMMOLMICIN GAR. PUR MERE Te eee ay Re Sere yee, eh), Sen NM uee eta ran 60 
po aw tution: punishments. (aay. Ae. ee OP, RE ek. 60 
Mitigation, commutation and remission of punishments...................... 60 
Conditions applicable to new punishments..................00 ccc eee eeeeeee 61 
Bieet Ol mow VMs mien tsi. 1 Gee ice Nk: uit > acta ce dane « sensi} ckeay, 61 
Duspension Of Imprisonment OF GELEDWON,. 0.0.0. ,as of ae. cc ee es woe cers ee 62 
Conimittal te‘iniprisonment or detention. 9)).20.... 0.0.2 Se. 63 
Temporary removal fromancarceration 4.5/0, 0% . end. . ac haticeet: aed. 64 
Rules applicable to service convicts and service prisoners..................-- 64 
ARC SOMCLOCUIED Crees. tome ae ee mee eet e iy Oe cas oe ee ee eine ae oa ee 64 
Insanity during imprisonment or detention...............0.ccc ccc eee eee eee 64 
[RANSTOr Or Oeaderiaas css Onan Ramee Tae Ga eA. tre Cg aig les va eae Mi cats 65 
PART IX—Appeal, Review and Petition— 
COOHELAL PEOV CUMS mana re Lye eT ORs reir ad eee et Snel Ee tn aay 65 
Rigi a iepe als 2 Deer Mee ds a, Bi ts te 8 66 
EMV OL BPDEAOMer tne: See EE te et ae as een ne. 66 
Preliminary disposicion of appeals ite, SA ime swe. CAM. ALLY, ea. 66 
Court Martial Appdsl Boandint® Santee peiyiinon, ats dee ieth eiptourimytes sok wdc sies 6s 67 
Disposition of appeals by Court Martial Appeal Board...................200- 68 
Rules Ota ppesl proceduned tak Ble. id eis cis ath clr barsdoms Radt aeecea eines 69 
Appeal to supreme (COUrtaL CANSUSt tru. cn. fa sates nt ule Bok oc eie nas 70 
Review alter expiration of Tight to appeal (7)..5.... be ie SL. 70 
Peon formewrtrial cau sess Pua cave hood. . vere). .o ane eyueeh weet. 71 
TuirD DIvIsIon 
GENERAL LAWS RESPECTING DEFENCE 
PART X—Miscellaneous Provisions Having General A pplication— 
pViineases ana. counse) ab Counts martial 0). hs asks din Cakaald sockhs Bee saan. MR 71 
Disposal by civil authorities of deserters and absentees without leave.......... 72 
Ceriiiicntolo mem I tCUlintin, eb siih se oa cusicisle dels ais « Alaa ote a ele bie neig te et aes 73 
DuGes respecting incateerationer:. ones. cea ot cme hit eas GY ans ee 73 
Manepayress ); Re i tee tees eS. Com eek lal Ce. ke hia ite 8 emote 74 
Hmergency, powers mirelation, (0, DrOperby ainaMindte oo. - os noc ace siccsoeneten. 74 


Vv 


Appendix XI QRCN, QR(Army), QR(Air) 
(Table of Contents) 


PAGE 
Hxemptions:frony tolls vs.ere eres cee lta s te ita a et eh oer er ceee 75 
ShipSMM*CONVOV ease ee ne eee ee Re Lee rat ene, Meee ets ss 75 
Salvage nes 2844. Ars Sears hy ss S's ca Crane Renn nen ee each en ee Repent a an mar 75 
GovernmentiVessels ‘Discipline Acts? 7 x74 tee oe oc tie pa cee eee ses 76 
imitationcof civiltliabilitiesa.es a ita te one eee eerie pecs 76 
Com pensa tioneeree ee ee ere etc tet est oie 3 ad oe ee ee Te eer en 77 
FEA PED eX =A td OftREC wil seOWwen nine Oa ea ene eee oe nee eee Oe ee 78 
PART XII—Offences Triable by Civil Courts— 
J\o}s] CCK lite, oe a le hl och 2 NPC NR ne CP MNURC RT 8A JSR SUVA Banh nig Peto) oc 82 
Offences ew lh eons ceric rede it tetlonds wee oe Silos avatis ott das sgt tabi bya aan ee Wel cat cc eas rete 82 


vi 


QRCN, QR(Army), QR(Air) Appendix XI 


National Defence Act 


CHAPTER 184. 


An Act respecting National Defence. 


SHORT TITLE. 
1. This Act may be cited as the National Defence Act. 1950, c. 48, s. 1. Short title. 


INTERPRETATION. 


2. In this Act and in regulations made hereunder, Definitions. 


(1) “aircraft’’ means flying machines and guided missiles that derive ‘‘Aircraft.” 
their lift in flight chiefly from aerodynamic forces, and flying devices 
that are supported chiefly by their buoyancy in air, and includes 
any aeroplane, balloon, kite balloon, airship, glider or kite; 


(2) “aircraft material’? means engines, fittings, armament, ammuni- ake 
tion, bombs, missiles, gear, instruments and apparatus, used or 
intended for use in connection with aircraft or the operation thereof, 
and components and accessories of aircraft and substances used 
to provide motive power or lubrication for or in connection with 
aircraft or the operation thereof; 


(3) “civil court’? means a court of ordinary criminal jurisdiction in (CM, 
Canada and includes a court of summary jurisdiction; 


(4) “civil custody’’ means the holding under arrest or in confinement Acer 
of a person by the police or other competent civil authority, and ‘i 
includes confinement in a penitentiary or a civil prison; 


(5) “civil prison’? means any prison, gaol or other place in Canada ‘Civil | 
in which offenders sentenced by a civil court in Canada to imprison- ” 
ment for less than two years can be confined, and, if sentenced out 
of Canada, any prison, gaol or other place in which a person, 
sentenced to that term of imprisonment by a civil court having 
jurisdiction in the place where the sentence was passed, can for 
the time being so confined; 

(6) “Code of Service Discipline” means the provisions of Parts IV, (Code of 


Service 


VienVole Vill. VilLband LA Discipline.” 


(7) ‘court martial’ includes a General Court Martial, a Disciplinary papa is 
Court Martial and a Standing Court Martial; ; 
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(8) “defence establishment” means any area or structure under the 
control of the Minister, and the material and other things situate 
in or on any such area or structure; 


(9) “Department” means the Department of National Defence; 


(10) “Deputy Minister’ means the Deputy Minister of National 
Defence; 


(11) “detention barrack’? means a place designated as such under 
subsection (2) of section 178; 


(12) “emergency” means war, invasion, riot or insurrection, real or 
apprehended ; 


(18) “enemy” includes armed mutineers, armed rebels, armed rioters 
and pirates; 


(14) “enrol’’ means to cause any person to become a member of the 
Canadian Forces; 


(15) “Her Majesty’s Canadian Ship’ means any vessel of the Royal 
Canadian Navy commissioned as a vessel of war; 


(16) “Her Majesty’s Forces’ means the naval, army and air forces 
of Her Majesty wherescever raised, and includes the Canadian 
Forces; 


(17) “man” means any person, other than an officer, who is enrolled 
in, or who pursuant to law is attached or seconded otherwise than 
as an officer to, the Royal Canadian Navy, the Canadian Army or 
the Royal Canadian Air Force; 


(18) ‘materiel’? means all movable public property, other than 
money, provided for the Canadian Forces or the Defence Research 
Board or for any other purpose under this Act, and includes any 
vessel, vehicle, aircraft, animal, missile, arms, ammunition, clothing, 
stores, provisions or equipment so provided; 


(19) ‘‘military’”’ shall be construed as relating to all or any of the 
Services of the Canadian Forces; 


(20) ‘‘Minister’’ means the Minister of National Defence; 


(21) “mutiny’”’ means collective insubordination or a combination 
of two or more persons in the resistance of lawful naval, army or 
air force authority in any of Her Majesty’s Forces or in any forces 
co-operating therewith; 


(22) “non-public property”? means 

(a) all money and property, other than issues of materiel, received 
for or administered by or through messes, institutes or canteens 
of the Canadian Forces, 

(b) all money and property contributed to or by officers, men, 
units or other elements of the Canadian Forces for the collective 
benefit and welfare of such officers, men, units or other elements, 

(c) by-products and refuse and the proceeds of the sale thereof to 
the extent prescribed under subsection (5) of section 39, and 
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(d) all money and property derived from, purchased out of the 
proceeds of the sale of, or received in exchange for money and 
property described in paragraphs (a), (b) and (c); 


(23) “‘officer’’ means “Officer.” 


(a) a person who holds Her Majesty’s commission in the Royal 
Canadian Navy, the Canadian Army or the Royal Canadian 
Air Force, 

(0) a surbordinate officer in the Royal Canadian Navy, the Cana- 
dian Army or the Royal Canadian Air Force, and 

(c) any person who pursuant to law is attached or seconded as an 
officer to the Royal Canadian Navy, the Canadian Army or the 
Royal Canadian Air Force; 


(24) ‘‘penitentiary’’ means a penitentiary established under the ‘Peniten- 
Penitentiary Act and includes, in respect of any punishment of “” 
imprisonment for two years or more imposed out of Canada pur- 
suant to the Code of Service Discipline, any prison or place in which 
a person sentenced to imprisonment for two years or more by a 
civil court having jurisdiction in the place where the sentence is 
imposed, can for the time being be confined; and if in any such 
place out of Canada there is no prison or place for the confinement 
of persons sentenced to imprisonment for two years or more, then 
in that case “penitentiary” means a civil prison; 


(25) “personal equipment” means all materiel issued to an officer sae Nin ie 
or man for his personal wear or other personal use; spear innd 


(26) ‘‘possession” by any person, for the purpose of the Code of ‘‘Possession.” 
Service Discipline and Part XII, includes 


(a) having in his own personal possession, 

(b) knowingly having in the actual possession or custody of any 
other person, or 

(c) knowingly having in any place, whether belonging to or occu- 
pied by himself or not, for the use or benefit of himself or any 
other person; 


(27) “public property’’ means all money and property of Her Majesty pees as 
in right of Canada; 


(28) “regulations” means regulations made under this Act; re icae 


lations.’’ 


(29) “release’’ means the termination of the service of an officer or “Release.” 
man in any manner whatsoever; 


(30) ‘“‘service convict” means a person who is under a sentence that oe 
e ° ° ° n . 
includes a punishment of imprisonment for two years or more 
imposed upon him pursuant to the Code of Service Discipline; 


(31) “service custody” means the holding under arrest or in confine- ‘‘Service 
ment of a person by the Canadian Forces, and includes confinement 
in a service prison or detention barrack; 


3 (32) 


Appendix XI QRCN, OR(Army), QR(Air) 


‘Service 
detainee.”’ 


“Service 
offence.’’ 


“Service 
prison.”’ 


“Service 
prisoner.”’ 


“Service 
tribunal.’’ 


“Summary 
trial.”’ 


“Superior 
officer.”’ 


“Unit.”’ 


Formation 
of depart- 
ment. 


Duties. 


National Defence Act 


(32) ‘service detainee’ means a person who is under a sentence that 
includes a punishment of detention imposed upon him pursuant 
to the Code of Service Discipline; 


(33) “service offence’ means an offence under this Act, the Criminal 
Code, or any other Act of the Parliament of Canada, committed 
by a person while subject to the Code of Service Discipline; 


(34) “service prison’? means a place designated as such under sub- 
section (2) of section 178; 


(35) “service prisoner’ means a person who is under a sentence that 
includes a punishment of imprisonment for less than two years 
imposed upon him pursuant to the Code of Service Discipline; 


(86) ‘service tribunal’? means a court martial or a person presiding 
at a summary trial; 


(37) “summary trial’? means a trial conducted by or under the 
authority of a commanding officer pursuant to section 136 and a 
trial by a superior commander pursuant to section 187; 


(88) ‘‘superior officer’? means any officer or man who, in relation to 
any other officer or man, is by this Act, or by regulations or by 
custom of the service, authorized to give a lawful command to 
that other officer or man; 


(89) ‘unit?’ means an individual body of the Canadian Forces that 
is organized as such pursuant to section 18, with the personnel and 
materiel thereof. 1950, c. 48, s. 2. 


BARI 


DEPARTMENT OF NATIONAL DEFENCE. 


PROVISION FOR DEPARTMENT 


3. There shall be a department of the Government of Canada called 
the Department of National Defence over which the Minister of National 
Defence appointed by the Governor General by commission under the 
Great Seal shall preside. 1950, c. 48, s. 8. 


MINISTER. 


4. The Minister has the control and management of the Canadian 
Forces, the Defence Research Board and of all matters relating to 
national defence including preparation for civil defence against enemy 
action, and is responsible for the construction and maintenance of all 
phe rie cae aN and works for the defence of Canda. 1950, 
CG. Ad eSende 
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5. The Governor in Council, upon the recommendation of the 
Minister, may from time to time designate any other person in addition 
to the Minister to exercise any power or perform any duty or function 
that is vested in or that may be exercised or performed by the Minister 
under this Act. 1950, c. 48, s. 5. 


6. (1) The Governor General may, during an emergency, by com- 
mission under the Great Seal appoint 

(a) not more than three additional Ministers of National Defence, 
each of whom shall exercise and perform such of the powers, duties 
and functions of the Minister as may be prescribed by the Governor 
in Council, or 

(b) not more than three Associate Ministers of National Defence, 
each of whom shall exercise and perform such of the powers, duties 
and functions of the Minister as may be assigned to him by the 
Governor in Council or the Minister. 


(2) Each additional or Associate Minister appointed under this 
section may be continued in office for not more than six months after 
the termination of the emergency during which he is appointed. 1950, 
c. 48, s. 6. 


GA. The Governor General may at any time by commission under 
the Great Seal appoint an Associate Minister of National Defence 
who shall exercise and perform such of the powers, duties and functions 
of the Minister as may be assigned to him by the Governor in Council; 
during the period that a person holds office as Associate Minister of 
National Defence under this section, the number of Associate Ministers 
of National Defence who may be appointed under section 6 shall be 
reduced to one. 


DEPUTY MINISTER. 


'”. (1) There shall be a Deputy Minister of National Defence who 
shall be appointed by the Governor in Council. 


(2) Where one or more additional Ministers or Associate Ministers 
are appointed under section 6, the Governor in Council may appoint 
an additional Deputy Minister for each such additional Minister or 
Associate Minister. 1950, c. 48, s. 7. 


8. (1) The Governor in Council may appoint not more than three 
persons to be Associate Deputy Ministers of National Defence. 


(2) During an emergency, the Governor in Council may appoint 
additional Associate Deputy Ministers. 


(3) Each Associate Deputy Minister has the rank and status of a 
deputy head of a department and as such shall, under the direction 
of the Minister and of the Deputy Minister, perform such duties and 
exercise such authority as deputy of the Minister and otherwise, as 
may be assigned to him by the Minister. 1950, c. 48, s. 8. 
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CIVILIAN EMPLOYEES. 


®. Such officers, clerks and employees as are necessary for carrying 
on the business of the Department may be appointed in the manner 
authorized by law. 1950, c. 43, s. 9. 


JUDGE ADVOCATE GENERAL. 


40. (1) The Governor in Council may appoint a barrister or advocate 
of not less than ten years standing to be the Judge Advocate General 
of the Canadian Forces. 

(2) The powers, duties and functions of the Judge Advocate General 
may be exercised by such other person as the Minister may authorize 
to act for the Judge Advocate General for that purpose. 1950, c. 438, s. 10. 


MATERIEL. 


un. (1) The Governor in Council may authorize the Minister to 
deliver to any department or agency of the Government of Canada 
any materiel that has not been declared surplus and is not immediately 
required for the use of the Canadian Forces or the Defence Research 
Board or for any other purpose under this Act, for sale to such countries 
or international welfare organizations on such terms as the Governor 
in Council may determine. 

(2) The proceeds of a sale of materiel delivered under subsection (1) 
shall be paid into a special account in the Consolidated Revenue Fund 
and, subject to the approval of the Governor in Council, shall be used 
for the procurement of materiel; and payments out of the special account 
shall be made by the Minister of Finance on the requisition of the 
Minister. 

(8) The Minister shall within three months after the termination 
of each fiscal year prepare a statement of the moneys received and 
disbursed under this section during that year, indicating the balance, 
if any, remaining at the end of that year in the special account mentioned 
in subsection (2). 

(4) The Minister shall forthwith lay the statement mentioned in 
subsection (3) before Parliament or, if Parliament is not then in session, 
within fifteen days after the commencement of the next ensuing session. 
1950, ¢c..43, s. 11. 

(5) Where any taxes or duties imposed under the laws of Canada 
have been paid, out of any appropriation for the Department, on or 
in respect of any materiel sold under this section, and all or part of such 
taxes or duties was not recovered from the purchaser, there shall be 
credited to the special account established under this section an amount 
equal to the unrecovered taxes or duties as determined by the Minister 
of National Revenue. 


12. (Repealed by RSC 1958-54, C. 40, S. 15, eff. 1 Jun 55) 
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REGULATIONS. 


13. (1) The Governor in Council may make regulations, not incon- 
sistent with this Act, for the organization, training, discipline, efficiency, 
administration and good government of the Canadian Forces, and 
generally for carrying the purposes and provisions of this Act into effect. 


(2) Subject to section 14, the Minister may make regulations, not 
inconsistent with this Act or regulations made by the Governor in 
Council, for the organization, training, discipline, efficiency, adminis- 
tration and good government of the Canadian Forces and generally 
Pigeettaa: the purposes and provisions of this Act into effect. 1950, 
ce. 43, s. 18. 


14. Where in any section of this Act, other than section 13 and this 
section, there is express reference to regulations made or prescribed 
by the Governor in Council in respect of any matter, the Minister does 
Bey gays paneh to make regulations pertaining to that matter. 1950, 
ed SRI AE: 


PART II. 


THE CANADIAN FORCES. 
CONSTITUTION. 


15. The Canadian Forces are the naval, army and air forces of Her 
Majesty raised by Canada and consist of three Services, namely, the 
Royal Canadian Navy, the Canadian Army and the Royal Canadian 
Air Force. 1950, c. 48, s. 15. 
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16. (1) There shall be a component of each Service of the Canadian 
Forces consisting of officers and men who are enrolled for continuing, 
full-time military service; and those components are referred to in this 
Act as the regular forces. 


(2) The maximum numbers of officers and men in the regular forces 
shall be as from time to time authorized by the Governor in Council, 
and the regular forces shall include such units and other elements as 
are embodied therein. 


(3) There shall be components of each Service of the Canadian Forces 
consisting of officers and men who are enrolled for other than continuing, 
full-time military service when not on active service; and those compo- 
nents are referred to in this Act as the reserve forces. 


(4) The maximum numbers of officers and men in the reserve forces 
shall be as from time to time authorized by the Governor in Council, 
and the reserve forces shall include such units and other elements as 
are embodied therein. 


(5) In an emergency or if considered desirable in consequence of 
any action undertaken by Canada under the United Nations Charter, 
the North Atlantic Treaty or any other similar instrument for collective 
defence that may be entered into by Canada, the Governor in Council 
may establish and authorize the maintenance of components of the 
Services of the Canadian Forces, referred to in this Act as the active 
service forces, consisting of 

(a) officers and men of the regular forces and the reserve forces who 

are placed in the active service forces under conditions prescribed 
in regulations, and 

(b) officers and men, not of the regular forces or the reserve forces, 

who are enrolled in the active service forces for continuing, full-time 
military service. 


(6) The maximum numbers of officers and men in the active service 
forces shall be as from time to time authorized by the Governor in 
Council, and the active service forces shall include such units and other 
elements as are embodied therein. 1950, c. 43, s. 16; 1950-51, c. 2, s. 2. 


17. (1) Subject to this Act, the Naval Service, including the Naval 
Forces, and the Canadian Army and the Royal Canadian Air Force 
continue as constituted immediately prior to the 7th day of August, 1950. 


(2) On and after the 7th day of August, 1950, the Naval Service, 
including the Naval Forces, shall be designated as the Royal Canadian 
Navy. 1950, c. 48, s. 17. 


UNITS AND OTHER ELEMENTS. 


18. (1) The Royal Canadian Navy, the Canadian Army and the 
Royal Canadian Air Force shall consist of such units and other elements 
as are from time to time organized by or under the authority of the 
Minister. 
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(2) A unit or other element organized under subsection (1) shall from 
time to time be embodied in such component of the Service of which 
it forms a part as the Minister may direct. 1950, c. 43, s. 18. 


(8) The Minister may establish organizations to which units and other 
elements and officers and men of the Canadian Forces may, in accordance 
with regulations made by the Governor in Council, be attached. 


CHIEFS OF STAFF. 


419. (1) The Governor in Council may appoint an officer to be 
Chairman of the Chiefs of Staff Committee, who shall hold such rank 
and have such precedence as the Governor in Council may prescribe 
and who shall, subject to the regulations and under the direction of 
the Minister, 


(a) act as chairman of a committee composed of the chiefs of staff 
and such other persons as the Minister may designate; 


(b) copie nate the training and operations of the Canadian Forces; 
an 


(c) perform such other duties as may be assigned to him by the 
Minister. 


(2) The Governor in Council may appoint an officer to be Chief of 
the Naval Staff who shall hold such rank as the Governor in Council 
may prescribe and who shall, subject to the regulations and under the 
direction of the Minister, be charged with the control and administra- 
tion of the Royal Canadian Navy. 


(3) The Governor in Council may appoint an officer to be Chief of 
the General Staff who shall hold such rank as the Governor in Council 
may prescribe and who shall, subject to the regulations and under the 
direction of the Minister, be charged with the control and administra- 
tion of the Canadian Army. 


(4) The Governor in Council may appoint an officer to be Chief of 
the Air Staff who shall hold such rank as the Governor in Council may 
prescribe and who shall, subject to the regulations and under the direc- 
tion of the Minister, be charged with the control and administration 
of the Royal Canadian Air Force. 


(5) Unless the Governor in Council otherwise directs, all orders and 
instructions to the Royal Canadian Navy, the Canadian Army, and the 
Royal Canadian Air Force that are required to give effect to the deci- 
sions and to carry out the directions of the Government of Canada, or 
the Minister, shall be issued by or through the Chief of the Naval Staff, 
the Chief of the General Staff or the Chief of the Air Staff, as the case 
may be. -190U, C45, S10) 190L- (cd SESS) 1 Con bo So 020, 


POWERS OF COMMAND. 


20. The authority and powers of command of officers and men 
shall be as prescribed in regulations. 1950, c. 48, s. 20. 
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by Her Majesty during pleasure. 


(2) Persons shall be enrolled 
(a) as subordinate officers for indefinite or fixed terms of service, 
and 
(b) as men for fixed terms of service, 
as may be prescribed in regulations made by the Governor in Council. 


(3) A person under the age of eighteen years shall not be enrolled 
without the consent of one of his parents or of his guardian. 1950, 
c; 483 ise215 


22. The respective ranks that may be held by officers and men of 
the Canadian Forces shall be as from time to time prescribed in regula- 
tions made by the Governor in Council. 1950, c. 48, s. 22. 


23. The maximum number of persons in each rank and trade group 
of the Canadian Forces shall be determined as prescribed in regulations 
made by the Governor in Council. 1950, ¢. 48, s. 28. 


24. The enrolment of a person binds that person to serve in the 
Canadian Forces until he is, in accordance with regulations, lawfully 
released. 1950, c. 43, s. 24. 


25. Oaths and declarations required upon enrolment shall be taken 
and subscribed before commissioned officers or justices of the peace 
and shall be in such forms as may be prescribed in regulations. 1950, 
c. 43,8; 25: 


26. Subject to subsection (8) of section 32, no officer or man shall 
without his consent be transferred from the regular forces to the reserve 
forces or from the reserve forces to the regular forces or from the Service 
of the Canadian Forces in which he has been enrolled to another Service 
of the Canadian Forces. 1950, c. 48, s. 26. 


27. (1) Where, although not enrolled or re-engaged for service, a 
person has received pay as an officer or man, he is, until he claims his 
release and is released, deemed to be an officer or man, as the case may 
be, of the Service and component of the Canadian Forces through 
which he received pay and to be subject to this Act as if he were such 
an officer or man duly enrolled or re-engaged for service. 


(2) Where, although there has been an error or irregularity in his 
enrolment or re-engagement, a person has received pay as an officer 
or man of that Service and component of the Canadian Forces in which 
he was erroneously or irregularly enrolled or re-engaged, that person 
is deemed to be an officer or man, as the case may be, regularly enrolled 
or re-engaged, and is not, except as provided in subsection (8), entitled 
to be released on the ground of the error or irregularity. 


(3) Where a person who, by virtue of subsection (2), is deemed to 
be an officer or man, claims to be released within three months, reckoned 
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from the date on which his pay commenced, and establishes the error 
or irregularity in his enrolment or re-engagement, he shall, except during 
an emergency or when he is on active service, be released. 


(4) Where a person claims his release on the ground that he has not 
been enrolled or re-engaged or has not been regularly enrolled or re- 
engaged, his commanding officer shall forthwith forward his claim to 
the authority having power to release him and, if he is entitled to be 
released, he shall be released with all convenient speed. 1950, c. 48, 
s. 27; 1950-51, ¢, 2,-8.3. 


ATTACHMENT AND SECONDMENT. 


28. (1) An officer or man may be attached or seconded to another 
component of the Service of the Canadian Forces in which he is enrolled 
or to any component of any Service of the Canadian Forces, other than 
that in which he is enrolled, in such manner and under such conditions 
as are prescribed in regulations; and he has like powers of command 
and punishment over officers and men of the component and Service 
of the Canadian Forces to which he is attached or seconded as if he 
were an officer or man of that component and Service of equivalent 
rank, relative to the rank he holds. 


(2) An officer or man may be attached or seconded to any of Her 
Majesty’s Forces, any department or agency of government, any public 
or private institution, private industry or any other body in such manner 
and under such conditions as are prescribed in any other Act: or in 
regulations. 


(3) No officer or man of the reserve forces who is not serving on 
active service shall without his consent be attached or seconded pursuant 
to this section. 1950, c. 48, s. 28. 


PROMOTION. 


29. Subject to section 23 and to regulations, officers and men may 
be promoted by the Minister or by such authorities of the Canadian 
Forces as are prescribed in regulations made by the Governor in Council. 
1950, c. 48, s. 29. 


REDRESS OF GRIEVANCES. 


30. Except in respect of a matter that would properly be the subject 
of an appeal or petition under Part IX, an officer or man who considers 
that he has suffered any personal oppression, injustice or other ill- 
treatment or that he has any other cause for grievance, may as a matter 
of right seek redress from such superior authorities in such manner 
and under such conditions as shall be prescribed in regulations made 
by the Governor in Council. 1950, c. 48, s. 30. 
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31. (1) Except during an emergency or when he is on active service, 
an officer or man is entitled to be released at the expiration of the term of 
service for which he is enrolled or re-engaged. 


(2) Except as may be prescribed in regulations made by the Governor in 
Council, any period during which an officer or man is in a state of desertion or 
is absent without leave shall not be reckoned toward the completion of the 
term of service for which that officer or man was enrolled or re-engaged. 


(3) Where the term of service for which an officer or man is enrolled or 
re-engaged expires during an emergency or when he is on active service or 
within one year after the expiration of an emergency or after he has ceased 
to be on active service, he is liable to serve until the expiration of one year 
after the emergency has ceased to exist or after he has ceased to be on active 
service, as the case may be. 1950, c. 43, s. 31; 1950-51, ¢. 2, s. 4. 


(4) Subject to regulations made by the Governor in Council, where an 
officer or man has been released from the Canadian Forces or transferred from 
one component to another by reason of a sentence of dismissal or a finding of 
guilty by a service tribunal or any court, and the sentence or finding ceases 
to have force and effect as a result of a decision of a competent authority, the 
release or transfer may, with the consent of the officer or man concerned, be 
cancelled, and he shall thereupon, except as provided in those regulations, 
be deemed for the purpose of this Act or any other Act, not to have been so 
released or transferred. 1955, c. 28, s. 2. 


ACTIVE SERVICE. 


32. (1) The Governor in Council may place the Canadian Forces or any 
Service, component, unit or other element thereof or any officer or man thereof 
on active service anywhere in or beyond Canada at any time when it appears 
advisable so to do 


(a) by reason of an emergency, for the defence of Canada, or 


(6) in consequence of any action undertaken by Canada under the United 
Nations Charter, the North Atlantic Treaty or any other similar 
instrument for collective defence that may be entered into by Canada. 


(2) An officer or man of Her Majesty’s Forces who is a member of, serving 
with, or attached or seconded to a Service, component or unit of the Canadian 
Forces that has been placed on active service, or who has been placed on active 
service, or who pursuant to law has been attached or seconded to a portion of 
a force that has been placed on active service, shall be deemed to be on active 
service for all purposes. 


(3) An officer or man on active service may for the period of such Service, 
be transferred from the component of the Service of the Canadian Forces in 
which he has been enrolled to the same component of another Service of the 
Canadian Forces or from the reserve forces to the regular forces. 1950, c. 43, 
8. 82; 1950-51, c. 2, s. 5. 


33. Whenever the Governor in Council places the Canadian Forces or 
any Service, component or unit thereof on active service, if Parliament is then 
separated by such adjournment or prorogation as will not expire within ten 
days, a proclamation shall be issued for the meeting of Parliament within ten 
days, and Parliament shall accordingly meet and sit upon the day appointed 
by such proclamation, and shall continue to sit and act in like manner as if 
it had stood adjourned or prorogued to the same day. 1950, c. 43, s. 33. 
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SERVICE. 


34. (1) The regular forces, all units and other elements thereof 
and all officers and men thereof are at all times liable to perform any 
lawful duty. 


(2) The reserve forces, all units and other elements thereof and all 
officers and men thereof 


(a) may be ordered to drill or train for such periods as are prescribed 
in regulations made by the Governor in Council, and 


(b) may be called out on service to perform any naval, army or air 
force duty, as the case may be, other than drill or training at such 
times and in such manner as by regulations or otherwise are pres- 
cribed by the Governor in Council. 


(8) Nothing in subsection (2) shall be deemed to impose liability 
to serve as prescribed therein, without his consent, upon an officer or 
man of the reserve forces who is, by virtue of the terms of his enrolment, 
liable to perform duty on active service only. 1950, c. 48, s. 34. 


35. (1) Where the Governor in Council has declared that a disaster 
exists or is imminent that is, or is likely to be, so serious as to be of 
national concern, the regular forces or any unit or other element thereof 
or any officer or man thereof are liable to perform such services in respect 
of the disaster, existing or imminent, as the Minister may authorize, 
and the performance of such services shall be deemed to be naval, army 
or air force duty, as the case may be. 


(2) Where the Governor in Council declares that a disaster as men- 
tioned in subsection (1) exists or is imminent and that the services of 
the reserve forces are required for the purpose of rendering assistance 
in respect of the disaster, existing or imminent, the Governor in Council 
may authorize the reserve forces or any unit or other element thereof 
or any officer or man thereof to be called out on service for that purpose 
and all officers and men while so called out shall be deemed to be per- 
forming naval, army or air force duty, as the case may be. 


(8) Nothing in subsection (2) shall be deemed to impose liability 
to serve as prescribed therein, without his consent, upon an officer or 
man of the reserve forces who is, by virtue of the terms of his enrolment, 
liable to perform duty on active service only. 1950, c. 48, s. 35. 


PAY AND ALLOWANCES. 


36. (1) The pay and allowances of officers and men shall be at such 
rates and issued under such conditions as are prescribed in regulations 
made by the Governor in Council. 
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(2) The pay and allowances of officers and men are subject to such 
forfeitures and deductions as are prescribed in regulations made by the 
Governor in Council. 


(8) Unless made in accordance with regulations prescribed by the 
Governor in Council, an assignment of pay and allowances is void. 
Pont Ce a, isi. 


SUPPLY AND ISSUE OF MATERIEL. 


37. The materiel supplied to or used by the Canadian Forces shall 
be of such type, pattern and design and shall be issued on such scales 
and in such manner as the Minister, or such authorities of the Canadian 
Forces as are designated by him for that purpose, may approve. 1950, 
Code Sao Ls 


PUBLIC PROPERTY. 


38. The conditions under which and the extent to which an officer 
or man is liable to Her Majesty in respect of loss of or damage to public 
property shall be as prescribed in regulations. 1950, c. 438, s. 38. 


NON-PUBLIC PROPERTY. 


39. (1) The non-public property of a unit or other element of the 
Canadian Forces shall vest in the officer from time to time in command 
of that unit or other element, and shall be used for the benefit of officers 
and men or for any other purpose approved by the chief of staff of 
the Service of the Canadian Forces in which that unit or other element 
A SAL in the manner and to the extent authorized by that chief 
of stafi. 


(2) The non-public property of every disbanded unit or other dis- 
banded element of the Canadian Forces, vested in the officer in command 
of that unit or other element, shall pass to and vest in the chief of staff 
ot the Service of the Canadian Forces in which that unit or other element 
was comprised, and may be disposed of at his discretion and direction 
for the benefit of all or any officers and men or former officers and men, 
or their dependants, of the Service of the Canadian Forces in which 
that unit or other element was comprised. 


(83) Where, by reason of a substantial reduction in the number of 
officers and men serving in a unit or other element of the Canadian 
Forces or by reason of a change in the location or other conditions of 
service of a unit or other element, the chief of staff of the Service of the 
Canadian Forces in which the unit or other element is comprised con- 
siders it desirable so to do, he may direct that the non-public property 
or any part thereof that is vested in the officer in command of that 
unit or other element shall pass to and be vested in the chief of staff 
upon the terms set out in subsection (2). 


(4) Non-public property acquired by contribution but not contri- 
buted to any specific unit or other element of the Canadian Forces shall 
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vest in the chief of staff of the Service of the Canadian Forces to which 
that non-public property is contributed and, subject to any specific 
directions by the contributor as to its disposal, may be disposed of at 
his discretion and direction for the benefit of all or any officers and men 
or former officers and men, or their dependants, of that Service of the 
Canadian Forces. 


(5) By-products and refuse derived from rations and other consum- 
able stores issued to the Canadian Forces for use in service kitchens, 
and the proceeds of the sale thereof, shall, to the extent that the Governor 
in Council may prescribe, be non-public property. 


(6) Except as authorized by the appropriate chief of staff, no gift, 
sale or other alienation or attempted alienation of non-public property 
is effectual to pass the property therein. 


(7) The conditions under which and the extent to which an officer 
or man is liable to make restitution or reimbursement in respect of loss 
of or damage to non-public property resulting from his negligence or 
misconduct shall be as prescribed by the Minister. 


(8) A chief of staff shall exercise his authority under subsections 
(1), (2) and (4) subject to any directions that may be given to him by 
the Minister for carrying the purposes and provisions of this section 
into effect. 


(9) Non-public property account shall be audited as the Minister 
may from time to time direct. 


(10) The Financial Administration Act does not apply to non-public 
property. 1950, c. 43, s. 39. 


SERVICE ESTATES. 


40. (1) The service estates of officers and men who die during their 
service in the Canadian Forces may be collected, administered and 
distributed in whole or in part as prescribed in regulations made by 
the Governor in Council. 


(2) For the purposes of this section, but subject to any exceptions 
prescribed in regulations made by the Governor in Council, “service 
estate’ means the following parts of the estate of a deceased officer 
or man mentioned in subsection (1), 


(a) service pay and allowances; 

(6) all other emoluments emanating from Her Majesty that, at the 
date of death, are due or otherwise payable; 

(c) personal equipment that the deceased person is, under regula- 
tions, permitted to retain; 

(d) personal belongings, including cash, found on the deceased person 
or in camp, quarters or otherwise in the care or custody of the 
Canadian Forces; and 

(e) in the case of an officer or man dying out of Canada, all other 
personal property belonging to the deceased situate out of Canada 
if in the opinion of the person authorized to administer service 
estates the total value of such other property does not exceed ten 
thousand dollars. 
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PRESUMPTION OF DEATH. 


41. Where an officer or man disappears under circumstances that, 
in the opinion of the Minister or such other authorities as he may des- 
ignate, raise beyond reasonable doubt a presumption that he is dead, the 
Minister or any such other authority may issue a certificate declaring 
that such officer or man is deemed to be dead and stating the date upon 
which his death is presumed to have occurred, and such officer or man 
shall thenceforth, for the purposes of this Act and the regulations and 
in relation to his status and service in the Canadian Forces, be deemed 
to have died on that date. 1950, c. 48, s. 41. 


PERSONAL EFFECTS OF ABSENTEES. 


42. The personal belongings and decorations of an officer or man, 
who is absent without leave, that are found in camp, quarters or other- 
Wise in the care or custody of the Canadian Forces shall vest in Her 
Majesty and shall be disposed of in accordance with regulations made 
by the Governor in Council. 1950, c. 43, s. 42. 


BOARDS OF INQUIRY. 


43. The Minister, and such other authorities as he may prescribe 
or appoint for that purpose, may, where it is expedient that he or any 
such other authority should be informed on any matter connected with 
the government, discipline, administration or functions of the Canadian 
Forces or affecting any officer or man, convene a board of inquiry for 
oe ae of investigating and reporting on that matter. 1950, 
ci43), 92438; 


CADET ORGANIZATIONS. 


44. (1) The Minister may authorize the formation of cadet organ- 
izations under the joint or several control and supervision of the Royal 
Canadian Navy, the Canadian Army and the Royal Canadian Air 
Force, to consist of boys not less than twelve years of age and who have 
not attained the age of nineteen years. 


(2) The cadet organizations mentioned in subsection (1) shall be 
trained for such periods, administered in such manner, provided with 
materiel and accommodation under such conditions and shall be subject 
ie the authority and command of such officers as the Minister may 

irect. 


(3) The cadet organizations mentioned in subsection (1) shall not 
be comprised in the Canadian Forces. 1950, c. 48, s. 44. 


EDUCATIONAL INSTITUTIONS. 


45. (1) The Governor in Council, and such other authorities as are 
prescribed or appointed by the Governor in Council for that purpose, 
may in the interests of national defence establish institutions for the 
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training and education of officers and men, officers and employees of 
the Department and of the Defence Research Board, candidates for 
enrolment in the Canadian Forces or for employment in the Depart- 
ment or by the Defence Research Board and other persons whose 
attendance has been authorized by or on behalf of the Minister. 


(2) The institutions mentioned in subsection (1) shall be governed 
and administered in the manner prescribed by the Minister. 1950, 
C,.49, Sou 


SERVICE ASSOCIATIONS. 


46. (1) The Governor in Council may establish associations and 
organizations for purposes designed to further the defence of Canada. 


(2) The Minister may authorize the provision of accommodation, 
materiel and facilities for the training, practice and use of the associa- 
tions and organizations mentioned in subsection (1) and other associa- 
tions and organizations designed to further the defence of Canada, 
whether or not the members of such associations and organizations 
are officers or men. 1950, c. 48, s. 46. 


EXERCISE OF AUTHORITY. 


4'7. Any power or jurisdiction given to, and any act or thing to be 
done by, to or before any officer or man may be exercised by, or done 
by, to or before any other officer or man for the time being authorized 
in that behalf by regulations or according to the custom of the service. 
1950)°c..43)'s. 47 


48. Orders made under this Act may be signified by an order, instruc- 
tion or letter under the hand of any officer whom the authority who 
made such orders has authorized to issue orders on his behalf; and any 
order, instruction or letter purporting to be signed by any officer appear- 
ing therein so to be authorized is evidence of his being so authorized. 
1950, c. 48, s. 48, 


NOTIFICATION OF ORDERS. 


49. (1) All regulations and all orders and instructions issued to 
the Canadian Forces shall be held to be sufficiently notified to any 
person whom they may concern by their publication, in the manner 
prescribed in regulations made by the Governor in Council, in the unit 
or other element in which that person is serving. 


(2) All regulations and all orders and instructions relating to or in 
any way affecting an officer or man of the reserve forces, other than an 
officer.or man who is serving with a unit or other element, when sent 
to him by registered mail, addressed to his last known place of abode 
or business, shall be held to be sufficiently notified. 


(3) Notwithstanding subsections (1) and (2), all regulations and 
all orders and instructions mentioned in those subsections shall be 
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held to be sufficiently notified to any person whom they may concern 
by their publication in the Canada Gazette. 1950, c. 48, s. 49. 


VALIDITY OF DOCUMENTS. 


50. A commission, appointment, warrant, order or instruction in 
writing purported to be granted, made or issued under this Act is 
evidence of its authenticity without proof of the signature or seal affixed 
thereto or the authority of the person granting, making or issuing it. 
1950, c. 43, s. 50. 


5. (1) The Governor General may cause his signature to be affixed 
to a commission granted to an officer of the Canadian Forces by stamping 
the signature on the commission with a stamp approved by him and 
used for the purpose by his authority. 


(2) A signature affixed in accordance with subsection (1) is as valid 
and effectual as if it were in the handwriting of the Governor General, 
and neither its authenticity nor the authority of the person by whom 
ue was affixed shall be called in question except on behalf of Her Majesty. 

9507 C45; S211, 


52. Every bond to Her Majesty entered into by any person before 
a judge or justice of the peace, or officer of the Canadian Forces, for 
the purpose of securing the payment of a sum of money or the perform- 
ance of a duty or act required or authorized by this Act or by regula- 
tions, is valid and may be enforced accordingly. 1950, c. 48, s. 52. 


HART. LIT. 


THE DEFENCE RESEARCH BOARD. 


$3. (1) There shall be a Defence Research Board, which shall carry 
out such duties in connection with research relating to the defence of 
Canada and development of or improvements in material as the Minister 
may assign to it, and shall advise the Minister on all matters relating 
to scientific, technical, and other research and development that in its 
opinion may affect national defence. 


(2) The Defence Research Board consists of a Chairman and a Vice- 
Chairman, appointed by the Governor in Council, the persons who 
from time to time hold the offices of Chief of the Naval Staff, Chief 
of the General Staff, Chief of the Air Staff, President of the Honorary 
Advisory Council for Scientific and Industrial Research, and Deputy 
Minister of National Defence, and such additional members repre- 
sentative of universities, industry and other research interests as the 
Governor in Council appoints. 


(83) The Chairman and Vice-Chairman hold office during 
pleasure, and shall be paid such salaries as the Governor in Council 
determines. 
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(4) The members of the Defence Research Board, other than the (ther mem- 
Chairman, Vice-Chairman or the ex officio members, hold office for a and emi) 
period not exceeding three years but are eligible for re-appointment, "°°" 
and shall be paid such remuneration, if any, as the Governor in Council 


determines. 


(5) Each member shall be paid his travelling and other expenses Fxpenses of 
incurred in connection with the work of the Defence Research Board. 5; 


(6) The Chairman is the chief executive officer of the Defence Research Puties of 
Board and, under the direction of the Minister and in accordance with precise 
policies approved by the Board, shall oversee and direct the officers, 
clerks and employees of the Board, have general control of the business 
of the Board, have supervision over the work directed to be carried 
out by the Board, be charged with the organization, administration 
and operation of the defence establishments of the Board and perform 
such other duties as the Minister may assign to him. 

(7) The Vice-Chairman shall perform such duties as may be assigned Duties of 


to him under the by-laws made by the Defence Research Board. Charman 
(8) The Chairman has a status equivalent to that of a chief of staff ee 
of a Service of the Canadian Forces. 1950, c. 48, s. 53. ‘ 


54. The Defence Research Board may, with the approval of the Powers of 


Minister, pater e: 

(a) notwithstanding the Civil Service Act or any other section of this bes 
Act or any other statute or law, appoint and employ the profes- 
sional, scientific, technical, clerical and other employees required 
to carry out efficiently the duties of the Board, prescribe their 
duties and, subject to the approval of the Governor in Council, 
prescribe their terms of appointment and service and fix their 
remuneration; 

(b) make by-laws or rules for the regulation of its proceedings and 
for the performance of its functions; 

(c) enter into contracts in the name of Her Majesty for research 
gud investigations with respect only to matters relating to defence; 
an 

(d) make grants in aid of research and investigations with respect 
only to matters relating to defence and establish scholarships for 
the education or training of persons to qualify them to engage in 
such research and investigations. 1950, c. 48, s. 54. 


55. (1) All expenses of the Defence Research Board shall be paid Expenses of 
out of moneys appropriated by Parliament for the purpose or received Research 
by the Board through the conduct of its operations, bequests, donations Bosr¢. 
or otherwise and shall be paid by the Minister of Finance on the requi- 
sition of the Minister. 

(2) The Minister may request the Minister of Finance to allocate Scholarships 
any portion of the moneys appropriated by Parliament for the purposes in agers 
of the Defence Research Board for scholarships or grants in aid of 


research and investigations, and thereupon the Minister of Finance 
19 shall 
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shall hold that portion of the moneys in trust and may at any time 
on the requisition of the Minister disburse that portion of the moneys 
for scholarships or grants in aid of research and investigations. 


Moneys not (3) Any moneys allocated by the Minister of Finance under this 


ahi section that, in the opinion of the Minister, are not required for the 
purpose for which they were allocated shall cease to be held in trust. 
1950, c. 48, s. 55. 
PART IV: 
DISCIPLINARY JURISDICTION OF THE SERVICES. 
APPLICATION. 
Feces 56. (1) The following persons, and no others, are subject to the 


Code of Service Discipline: 

(a) an officer or man of the regular forces; 

(b) an officer or man of the active service forces; 

(c) an officer or man of the reserve forces when he is 

(i) undergoing drill or training whether in uniform or not, 
(ii) in uniform, 
(iii) on duty, 
(iv) called out under subsection (2) of section 35 to render 
assistance in a disaster, 
(v) called out under Part XI in aid of the civil power, 
(vi) called out on service, 

(vii) placed on active service, 

(viii) in or on any vessel, vehicle or aircraft of the Canadian 
Forces or in or on any defence establishment or work for 
defence, 

(ix) serving with any unit or other element of the regular forces 
or the active service forces, or 

(x) present, whether in uniform or not, at any drill or training 
of a unit or other element of the Canadian Forces; 

(d) subject to such exceptions, adaptations, and modifications as 
the Governor in Council may by regulations prescribe, a person 
who pursuant to law is attached or seconded as an officer or man 
to a Service of the Canadian Forces; 

(e) a person, not otherwise subject to the Code of Service Discipline, 
who is serving in the position of an officer or man of any force raised 
and maintained out of Canada by Her Majesty in right of Canada 
and commanded by an officer of the Canadian Forces; 

(f) a person, not otherwise subject to the Code of Service Discipline, 
who accompanies any unit or other element of the Canadian Forces 
that is on service or active service in any place; 
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(g) subject to such exceptions, adaptations and modifications as 
the Governor in Council may by regulations prescribe, a person 
attending an institution established under section 45; 


(h) an alleged spy for the enemy; 


(1) a person, not otherwise subject to the Code of Service Discipline, 
who, in respect of any service offence committed or alleged to have 
been committed by him, is in civil custody or in service custody; 
andl 955 5.ctw233's..3- 


(j) a person, not otherwise subject to the Code of Service Discipline, 
while serving with a Service of the Canadian Forces under an 
engagement with the Minister whereby he agreed to be subject 
to that Code. 


(2) Every person subject to the Code of Service Discipline under 
subsection (1) at the time of the alleged commission by him of a service 
offence continues to be liable to be charged, dealt with and tried in 
respect of that offence under the Code of Service Discipline notwith- 
standing that he may have, since the commission of that offence, ceased 
to be a person mentioned in subsection (1). 


(8) Every person who, since the alleged commission by him of a 
service offence, has ceased to be a person mentioned in subsection (1), 
shall for the purposes of the Code of Service Discipline be deemed, for 
the period during which under that Code he is liable to be charged, 
dealt with and tried, to have the status and rank that he held imme- 
diately prior to the time when he ceased to be a person mentioned in 
subsection (1). 


Persons in Canadian Forces. 


(4) Subject to subsections (5) and (6), every officer or man who is 
alleged to have committed a service offence may be charged, dealt 
with and tried only within the Service of the Canadian Forces in which 
he is enrolled. 


(5) Every officer or man who, while attached or seconded to a Service 
of the Canadian Forces other than the Service in which he is enrolled, 
is alleged to have committed a service offence, may be charged, dealt 
with and tried either within that other Service, as if he were an officer 
or man thereof, or within the Service in which he is enrolled. 


(6) Every officer or man who, while embarked on any vessel or air- 
craft of a Service of the Canadian Forces other than the Service in which 
he is enrolled, is alleged to have committed a service offence, may be 
charged, dealt with and tried either within that other Service, as if 
he sate an officer or man thereof, or within the Service in which he is 
enrolled. 


(7) Every person serving in the circumstances set forth in paragraph 
(e) of subsection (1) who, while so serving, is alleged to have committed 
a service offence, may be charged, dealt with and tried within that 
Service of the Canadian Forces in which his commanding officer is serving. 
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Persons Accompanying Canadian Forces. 


(7a) For the purposes of this section, but subject to any limitations 
prescribed by the Governor in Council, a person accompanies a unit 
or other element of the Canadian Forces that is on service or active 
service if such person 


(a) participates with that unit or other element in the carrying out 
of any of its movements, manoeuvres, duties in aid of the civil 
power, duties in a disaster, or warlike operations, 


(b) is accommodated or provided with rations at his own expense 
or otherwise by that unit or other element in any country or at 
any place designated by the Governor in Council, 


(c) is a dependent out of Canada of an officer or man serving beyond 
Canada with that unit or other element, or 


(d) is embarked on a vessel or aircraft of that unit or other element. 


_ (7b) Notwithstanding anything in this Act, where a person men- 
tioned in subsection (7a) is to be tried by a court martial 


(a) he shall, if he comes within paragraph (c) of that subsection, and 


(b) he may, if he comes within paragraph (a), (b) or (d) of that sub- 
section, 


be tried by a General Court Martial consisting of a person, designated 
by the Minister, who is or has been a judge of a superior court in Canada, 
or is a barrister or advocate of at least ten years’ standing at the bar 
of any province of Canada, and, subject to such modifications and 
additions as the Governor in Council may prescribe, the provisions of 
this Act and the regulations relating to trials of accused persons by 
General Courts Martial and to their conviction, sentence and punish- 
ment are applicable to trials by a General Court Martial established 
under this subsection, and to the conviction, sentence and punishment 
of persons so tried. 


(8) Every person mentioned in paragraph (f) of subsection (1) who, 
while accompanying any unit or other element of the Canadian Forces, 
is alleged to have committed a service offence, may be charged, dealt 
with and tried within the Service in which is comprised the unit or other 
element of the Canadian Forces that he accompanies, and for that 
purpose shall be treated as a man, unless he holds from the commanding 
officer of the unit or other element of the Canadian Forces that he so 
accompanies or from any other officer prescribed by the Minister for 
that purpose, a certificate, revocable at the pleasure of the officer who 
issued it or of any other officer of equal or higher rank, entitling such 
person to be treated on the footing of an officer, in which case he shall 
be treated as an officer in respect of any offence alleged to have been 
committed by him while holding that certificate. 
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(9) Every person mentioned in subsection (8) shall, for the purposes 
of the Code of Service Discipline, be deemed to be under the command 
of the commanding officer of the unit or other element of the Service 
of the Canadian Forces that such person accompanies. 


Spies for the Enemy. 


(10) Every person mentioned in paragraph (h) of subsection (1) 
may be charged, dealt with and tried within the Service of the Canadian 
Forces in which he is at any time held in custody and shall, for the 
purposes of the Code of Service Discipline, be deemed to be under the 
command of the commanding officer of such unit or other element of 
that Service as may be holding him in custody from time to time. 


Released Persons Serving Sentence. 


(11) Every person mentioned in paragraph (7) of subsection (1) who 
is alleged to have committed, during the currency of his imprisonment 
or detention, a service offence, may be charged, dealt with and tried 
within the Service of the Canadian Forces that controls or administers 
the service prison or detention barrack to which he has been committed, 
and shall, for the purposes of the Code of Service Discipline, be deemed 
to be under the command of the commanding officer of that service 
prison or detention barrack, as the case may be. 


Persons Under Special Engagement. 


(12) Every person mentioned in paragraph (j) of subsection (1) who, 
while serving with a Service of the Canadian Forces, is alleged to have 
committed a service offence, may be charged, dealt with and tried 
within that Service and for that purpose he shall be treated as a man, 
unless the terms of the agreement under which he was engaged entitle 
see to be treated as an officer, in which case he shall be treated as an 
officer. 


(13) Every person mentioned in subsection (12) shall, for the purposes 
of the Code of Service Discipline, be deemed to be under the command 
of the commanding officer of the unit or other element of the Service 
of the Canadian Forces in which that person is serving. 


Women. 


(14) The Code of Service Discipline, in its application to female 
persons, may be limited or modified by regulations made by the Governor 
in Council. 1950, c. 48, s. 56. 


(15) Every person subject to the Code of Service Discipline by virtue 
of paragraph (f), (g), (i) or (j) of subsection (1), shall, for the purposes of 
preparation, practise or execution of any plan, arrangement or manoeuvre 
for the defence or evacuation of any area in the event of attack, be under 
the command of the commanding officer of the unit or other element of 
the Service of the Canadian Forces that he is accompanying or with 
which he is serving or is in attendance and such commanding officer 
shall for such purposes be deemed to be a superior officer of such person, 
but nothing in this subsection shall be construed as requiring any such 
person to bear arms or to participate in any active operations against 
the enemy. 
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PLEA IN BAR OF TRIAL. 


5S'7. (1) Every person, in respect of whom a charge of having committed 
a service offence has been dismissed, or who has been found guilty or not guilty ei- 
ther by a service tribunal or a civil court on a charge of having committed any 
such offence, shall not be tried or tried again by a service tribunal under this 
Act in respect of that offence or any other offence of which he might have been 
found guilty on that charge by a service tribunal or a civil court. 


(2) Nothing in subsection (1) affects the validity of a new trial ordered or 
directed under section 172A, 191 or 199. 1955, c. 28, s. 9. 


(3) Every person who under section 163 has been sentenced in respect of 
a service offence admitted by him shall not be tried by a service tribunal under 
this Act in respect of that offence. 1950, c. 43, s. 57. 


PLACE OF COMMISSION OF OFFENCE 


&8. Subject to section 61, every person alleged to have committed a 
service offence may be charged, dealt with and tried under the Code of Service 
Discipline, whether the alleged offence was committed in Canada or out of 
Canada. 1950, c. 43, s. 58. 


PLACE OF TRIAL. 


2&9. Every person alleged to have committed a service offence may be 
charged, dealt with and tried under the Code of Service Discipline, either in 
Canada or out of Canada. 1950, c. 43, s. 59. 


PERIOD OF LIABILITY UNDER CODE OF SERVICE DISCIPLINE. 


60. (1) Except in respect of the service offences mentioned in subsection 
(2), no person is liable to be tried by a service tribunal unless his trial begins 
before the expiration of a period of three years from the day upon which the 
service offence was alleged to have been committed. 


(2) Every person, subject to the Code of Service Discipline at the time 
of the alleged commission by him of a service offence of mutiny, desertion or 
absence without leave or a service offence for which the highest punishment 
that may be imposed is death, continues to be liable to be charged, dealt with 
and tried at any time under the Code of Service Discipline. 1950, c. 43, s. 60. 


(3) In calculating the period of limitation referred to in subsection (1), 
there shall not be included 


(a) time during which a person was a prisoner of war, 


(6) any period of absence in respect of which a person has been found 
guilty by any service tribunal of desertion or absence without leave, and 


(c) any time during which a person was serving a sentence of incarceration 
imposed by any court other than a service tribunal. 1955, c. 28, s. 4. 


LIMITATIONS WITH RESPECT TO CERTAIN OFFENCES 


61. A service tribunal shall not try any person charged with an offence 
of murder, rape or manslaughter, committed in Canada. 1950, c. 43, s. 61. 
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JURISDICTION OF CIVIL COURTS. 


62. (1) Nothing in the Code of Service Discipline affects the juris- 
diction of any civil court to try a person for any offence triable by that 
court. 

(2) Where a person, sentenced by a service tribunal in respect of a 
conviction on a charge of having committed a service offence, is after- 
wards tried by a civil court for the same offence or for any other offence 
of which he might have been found guilty on that charge, the civil 
court shall in awarding punishment take into account any punishment 
imposed by the service tribunal for the service offence. 


(8) Where a civil court that tries a person in the circumstances set 
out in subsection (2) either acquits or convicts the person of an offence, 
the unexpired term of any punishment of imprisonment for more than 
two years, imprisonment for less than two years or detention, imposed 
by the service tribunal in respect of that offence, shall be deemed to 
be wholly remitted as of the date of the acquittal or conviction by that 
civil court. 1950, c. 43; s. 62. 


PARTY. 
SERVICE OFFENCES AND PUNISHMENTS. 


RESPONSIBILITY FOR OFFENCES. 


63. (1) Every person is a party to and guilty of an offence who 

(a) actually commits it; 

(b) does or omits an act for the purpose of aiding any person to 

commit the offence; 

(c) abets any person in commission of the offence; or 

(d) counsels or procures any person to commit the offence. 

(2) Every person who, having an intent to commit an offence, 
does or omits an act for the purpose of accomplishing his object is guilty 
of an attempt to commit the offence intended, whether under the cir- 
cumstances it was possible to commit such offence or not. 1950, c. 48, 
s. 63. 


(3) Where two or more persons form an intention in common to carry 
out an unlawful purpose and to assist each other therein and any one 
of them, in carrying out the common purpose, commits an offence, each 
of them who knew or ought to have known that the commission of the 
offence would be a probable consequence of carrying out the common 
purpose is a party to and guilty of that offence. 


MISCONDUCT OF COMMANDERS IN PRESENCE OF ENEMY. 


64. Every officer in command of a vessel, aircraft, defence establish- 
ment, unit or other element of the Canadian Forces who 

(a) when under orders to carry out an operation of war or on coming 
into contact with an enemy that it is his duty to engage, does not 
use his utmost exertion to bring the officers and men under his 
command or his vessel, aircraft, or his other materiel into action; 

(0) being in action, does not, during the action, in his own person 
and according to his rank, encourage his officers and men to fight 
courageously ; 
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(c) when capable of making a successful defence, surrenders his 
vessel, aircraft, defence establishment, materiel, unit or other 
element of the Canadian Forces to the enemy; 

(d) being in action, improperly withdraws from the action; 

(e) papas fails to pursue an enemy or to consolidate a position 
gained; 

(f) improperly fails to relieve or assist a known friend to the utmost 
of his power; or 

(g) when in action, improperly forsakes his station, 


is guilty of an offence and on conviction, if he acted traitorously, shall 
suffer death, if he acted from cowardice is liable to suffer death or less 
punishment, and in any other case is liable to dismissal with disgrace 
from Her Majesty’s service or to less punishment. 1950, c. 48, s. 64. 


MISCONDUCT OF ANY PERSON IN PRESENCE OF ENEMY. 


65. Every person who Offences by 


any person 
(a) improperly delays or discourages any action against the enemy; " resence 
(b) goes over to the enemy; 
(c) when ordered to carry out an operation of war, fails to use his 
utmost exertion to carry the orders into effect; 
(d) improperly abandons or delivers up any defence establishment, 
garrison, place, materiel, post or guard; 
(e) assists the enemy with materiel; 
(f) improperly casts away or abandons any materiel in the presence 
of the enemy; 
(g) improperly does or omits to do anything that results in the capture 
by the enemy of persons or the capture or destruction by the 
enemy of materiel; 
(h) when on watch in the presence or vicinity of the enemy, leaves 
his post before he is regularly relieved or sleeps or is drunk; 
(1) behaves before the enemy in such manner as to show cowardice; or 
(j) does or omits to do anything with intent to imperil the success 
of any, of Her Majesty’s Forces or of any forces co-operating there- 
with, 


is guilty of an offence and on conviction, if he acted traitorously, shall 
suffer death, and in any other case, if the offence was committed in 
action, is liable to suffer death or less punishment or, if the offence was 
committed otherwise than in action, to imprisonment for life or to less 
punishment. 1950, c. 48, s. 65. 


SECURITY. 
Off 
S65 Every person who a ! Ore, 
(a) improperly holds communication with or gives intelligence to security. 


the enemy; 
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(b) without authority discloses in any manner whatsoever any inform- 
ation relating to the numbers, position, materiel, movements, 
preparations for movements, operations or preparations for opera- 
tions of any of Her Majesty’s Forces or of any forces co-operating 
therewith; 


(c) without authority discloses in any manner whatsoever any inform- 
ation relating to a cryptographic system, aid, process, procedure, 
publication or document of any of Her Majesty’s Forces, or of any 
forces co-operating therewith; 


(d) makes known the parole, watchword, password, countersign or 
identification signal to any person not entitled to receive it; 


(e) gives a parole, watchword, password, countersign or identifica- 
tion signal different from that which he received; 


(f) without authority alters or interferes with any identification or 
other signal; 


(g) improperly occasions false alarms; 


(h) when acting as sentry or lookout, leaves his post before he is 
regularly relieved or sleeps or is drunk; 


(4) forces a safeguard or forces or strikes a sentinel; or 


(j) does or omits to do anything with intent to prejudice the security 
of any of Her Majesty’s Forces or of any forces co-operating there- 
with, 

is guilty of an offence and on conviction, if he acted traitorously, shall 
suffer death, and in any other case is liable to imprisonment for life or 
to less punishment. 1950, c. 43, s. 66. 


PRISONERS OF WAR. 


Uitences 67. Every person who, 
fo Breop ore (a) by want of due precaution, or through disobedience of orders 


or wilful neglect of duty, is made a prisoner of war; 
(b) having been made a prisoner of war, fails to rejoin Her Majesty’s 
service when able to do so; or 
(c) having been made a prisoner of war, serves with or aids the enemy, 
is guilty of an offence and on conviction, if he acted traitorously, shall 
suffer death, and in any other case is liable to imprisonment for life or 
to less punishment. 1950, c. 48, s. 67. 


MISCELLANEOUS OPERATIONAL OFFENCES. 


Offences 68. Every person who 
related to : oie ies : 
operations. (a) does violence to any person bringing materiel to any of Her 


Majesty’s Forces or to any forces co-operating therewith; 


(b) irregularly detains any materiel being conveyed to any unit 
or other element of Her Majesty’s Forces or of any forces co- 
operating therewith; 
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(c) irregularly appropriates to the unit or other element of the Cana- 
dian Forces with which he is serving any materiel being conveyed 
to any other unit or element of Her Majesty’s Forces or of any 
forces co-operating therewith; 

(d) without orders from his superior officer, improperly destroys or 
damages any property; 

(e) breaks into any house or other place in search of plunder; 

(f) commits any offence against the property or person of any inha- 
bitant or resident of a country in which he is serving; 


(g) steals from, or with intent to steal searches, the person of any N 


person killed or wounded, in the course of warlike operations; 


(h) steals any money or property that has been left exposed or unpro- N 


tected in consequence of warlike operations; or 


(1) takes otherwise than for the public service any money or property N 


abandoned by the enemy; 


is guilty of an offence and on conviction, if he committed any such 
offence on active service, is liable to imprisonment for life or to less 
punishment, and in any other case is liable to dismissal with disgrace 
from Her Majesty’s service or to less punishment. 1950, c. 48, s. 68. 


SPIES FOR THE ENEMY. 


69. Every person who is a spy for the enemy is guilty of an offence 
and on conviction is liable to suffer death or less punishment. 1950, 
c. 48, s. 69. 


MUTINY. 


70. Every person who joins in a mutiny that is accompanied by 
violence is guilty of an offence and on conviction is liable to suffer death 
or less punishment. 1950, c. 43, s. 70. 


71. Every person who joins in a mutiny that is not accompanied 
by violence is guilty of an offence and on conviction is liable to imprison- 
ment for life or to less punishment and, in the case of a ringleader of 
the mutiny, to suffer death or less punishment. 19D, C..48, Side 


72. Every person who 
(a) causes or conspires with any other person to cause a mutiny; 
(6) endeavours to persuade any person to join in a mutiny; 
(c) being present, does not use his utmost endeavours to suppress 
a mutiny; or 
(d) being aware of an actual or intended mutiny, does not without 
delay inform his superior officer thereof, 
is guilty of an offence and on conviction is liable to imprisonment for 
life or to less punishment. 1950, c. 48, s. 72. 


SEDITIOUS OFFENCES. 


73. Every person who publishes or circulates any writing, printing 
or document in which is advocated, or who teaches or advocates, the 
use, without the authority of law, of force as a means of accomplishing 
any governmental change within Canada is guilty of an offence and 
on conviction is liable to imprisonment for life or to less punishment. 
L950" Cras) Seto. 
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INSUBORDINATION. 


74. Every person who disobeys a lawful command of a superior 
officer is guilty of an offence and on conviction is liable to imprisonment 
for life or to less punishment. 1950, c. 48, s. 74. 


7. Every person who strikes or attempts to strike, or draws or 
lifts up a weapon against, or uses, attempts to use, or offers violence 
against a superior officer, is guilty of an offence and on conviction is 
liable to imprisonment for life or to less punishment. 1950, c. 48, s. 75. 


76. Every person who uses threatening or insulting language to 
or behaves with contempt toward a superior officer is guilty of an offence 
and on conviction is liable to dismissal with disgrace from Her Majesty’s 
service or to less punishment. 1950, c. 43, s. 76. 


“7. Every person who quarrels or fights with any other person 
who is subject to the Code of Service Discipline, or who uses provoking 
speeches or gestures toward a person so subject tending to cause a 
quarrel or disturbance, is guilty of an offence and on conviction is liable 
to imprisonment for less than two years or to less punishment. 1950, 
ce. 435s. (71. 


7%. Every person who 

(a) being concerned in a quarrel, fray or disorder, refuses to obey 
an officer, though of inferior rank, who orders him into arrest, or 
strikes or uses or offers violence to any such officer; 

(b) strikes or uses or offers violence to any person in whose custody 
he is placed, whether or not such other person is his superior officer 
and whether or not such other person is subject to the Code of 
Service Discipline; 

(c) resists an escort whose duty it is to apprehend him or to have 
him in charge; or 

(d) breaks out of barracks, station, camp, quarters or ship, 


is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 43, s. 78. 


DESERTION. 


79. (1) Every person who deserts or attempts to desert is guilty 
of an offence and on conviction, if he committed the offence on active 
service or under orders for active service, is liable to imprisonment for 
life or to less punishment, and in any other case is liable to imprison- 
ment for a term not exceeding five years or to less punishment. 


(2) A person deserts who 

(a) being on or having been warned for active service or other impor- 
tant service, is absent without authority with the intention of 
avoiding that service; 

(b) having been warned that his vessel is under sailing orders, is absent 
without authority, with the intention of missing that vessel; 
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(c) absents himself without authority from his unit or formation 
or from the place where his duty requires him to be, with the inten- 
tion of not returning to that unit, formation or place; 

(d) is absent without authority from his unit or formation or from 
the place where his duty requires him to be and at any time during 
such absence forms the intention of not returning to that unit, 
formation or place; or 

(e) while absent with authority from his unit or formation or the 
place where his duty requires him to be, with the intention of not 
returning to that unit, formation or place, does any act, or omits 
to do anything, the natural and probable consequence of which 
act or omission is to preclude his return to that unit, formation or 
place at the time required. 


(3) A person who has been absent without authority for a continuous 
period of six months or more shall, unless the contrary is proved, be 
presumed to have had the intention of not returning to his unit or 
formation or the place where his duty requires him to be. L950, Co43, 
Smee 


$0. Every person who 


(a) being aware of the desertion or intended desertion of a person 
from any of Her Majesty’s Forces, does not without reasonable 
excuse inform his superior officer forthwith; or 

(b) fails to take any steps in his power to cause the apprehension of 
a person known by him to be a deserter, 


is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 48, s. 80. 


ABSENCE WITHOUT LEAVE. 


$1. (1) Every person who absents himself without leave is guilty 
of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment. 


(2) A person absents himself without leave who 


(a) without authority leaves his unit or formation or the place where 
his duty requires him to be; 

(b) without authority is absent from his unit or formation or the 
place where his duty requires him to be; 

(c) having been authorized to be absent f4te1 his unit or formation 
or the place where his duty required him to be, fails to return to 
that unit, formation or place at the expiration of the period for 
which his absence was authorized. 1950, c. 48, s. 81. 


82. Every person who knowingly makes a false statement in respect 
of prolongation of leave of absence is guilty of an offence and on convic- 
tion is liable to imprisonment for less than two years or to less punish- 
ment. 1950, c. 48, s. 82. 
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with disgrace from Her Majesty’s service or dismissal from Her Majesty’s 
service. 1950, c. 48, s. 88. 


$4. Every person who behaves in a cruel or disgraceful manner 
is guilty of an offence and on conviction is liable to imprisonment for 
a term not exceeding five years or to less punishment. 1950, c. 43, s. 84. 


85. Every person who uses traitorous or disloyal words regarding 
Her Majesty is guilty of an offence and on conviction is liable to impri- 
sonment for a term not exceeding seven years or to less punishment. 
1950, c..48, s..85. 


86. Every person who strikes or otherwise ill-treats any person 
who by reason of rank or appointment is subordinate to him is guilty 
of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment. 1950, c. 43, s. 86. 


$7. Every person who 

(a) makes a false accusation against an officer or man, knowing such 
accusation to be false; or 

(b) when seeking redress under section 80, knowingly makes a false 
statement affecting the character of an officer or man or knowingly, 
in respect of the redress so sought, suppresses any material fact, 


is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 48, s. 87. 


$8. Drunkenness, whether on duty or not on duty, is an offence 
and every person convicted thereof is liable to imprisonment for less 
than two years or to less punishment, except that, where the offence 
is committed by a man who is neither on active service nor on duty, 
no punishment of imprisonment, and no punishment of detention for 
a term in excess of ninety days, shall be imposed. 1950, c. 48, s. 88. 


89. Every person who 

(a) malingers or feigns or produces disease or infirmity; 

(b) aggravates, or delays the cure of, disease or infirmity by mis- 
conduct or wilful disobedience of orders; or 

(c) wilfully maims or injures himself or any other person who is a 
member of any of Her Majesty’s Forces or of any forces co-operating 
therewith, whether at the instance of that person or not, with 
intent thereby to render himself or that other person unfit for 
service, or causes himself to be maimed or injured by any person 
with intent thereby to render himself unfit for service, 


is guilty of an offence and on conviction, if he commits the offence on 
active service or when under orders for active service, or in respect 
of a person on active service or under orders for active service, is liable 
to imprisonment for life or to less punishment, and in any other case, is 
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liable to imprisonment for a term not exceeding five years or to less 
punishment. 1950, c. 48, s. 89. 


OFFENCES IN RELATION TO SERVICE ARREST AND CUSTODY. 


90. Every person who unnecessarily detains any other person in 
arrest or confinement without bringing him to trial, or fails to bring 
that other person’s case before the proper authority for investigation, 
is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 43, s. 90. 


91. Every person who 

(a) without authority sets free or authorizes or otherwise facilitates 
the setting free of any person in custody; 

(b) negligently or wilfully allows to escape any person who is com- 
mitted to his charge, or whom it is his duty to guard or keep in 
custody; or 

(c) assists any person in escaping or in attempting to escape from 
custody, 

is guilty of an offence and on conviction, if he acted wilfully, is liable 
to imprisonment for a term not exceeding seven years or to less punish- 
ment, and in any other case is liable to imprisonment for less than two 
years or to less punishment. 1950, c. 43, s. 91. 


92. Every person who, being in arrest or confinement or in prison 
or otherwise in lawful custody, escapes, or attempts to escape, is guilty 
of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment. 1950, c. 43, s. 92. 


93. Every person who 
(a) resists or wilfully obstructs an officer or man in the performance 
of any duty pertaining to the arrest, custody or confinement of a 
person subject to the Code of Service Discipline; or 
(b) when called upon, refuses or neglects to assist an officer or man 
in the performance of any such duty, 
is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 43, s. 93. 


94. Every person who neglects or refuses to deliver over an officer 
or man to the civil power, pursuant to a warrant in that behalf, or to 
assist in the lawful apprehension of an officer or man accused of an offence 
punishable by a civil court is guilty of an offence and on conviction is 
liable to imprisonment for less than two years or to less punishment. 
1950, ¢. 43, 8. 94. 


OFFENCES IN RELATION TO VESSELS. 


95. Every person who wilfully or negligently or through other 
default loses, strands or hazards, or suffers to be lost, stranded or 
hazarded any of Her Majesty’s Canadian ships or other vessels of the 
Canadian Forces is guilty of an offence and on conviction is liable to 
dismissal with disgrace from Her Majesty’s service or to less punish- 
ment. 1950, c. 48, s. 95. 
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_96. Every officer who, while serving in one of Her Majesty’s Cana- 
dian ships involved in the convoying and protection of a vessel, 


(a) fails to defend a vessel or goods under convoy; 


(>) refuses to fight in the defence of a vessel in his convoy when it 
is attacked; or 


(c) cowardly abandons or exposes a vessel in his convoy to hazards, 


is guilty of an offence and on conviction is liable to suffer death or less 
punishment. 1950, c. 48, 3. 96. 


OFFENCES IN RELATION TO AIRCRAFT. 


97. Every person who 


(a) in the use of or in relation to any aircraft or aircraft material, 
wilfully or negligently or by neglect of or contrary to regulations, 
orders or instructions, does any act or omits to do any thing, which 
act or omission causes or is likely to cause loss of life or bodily 
injury to any person; 

(b) wilfully or negligently or by neglect of or contrary to regulations, 
orders or instructions, does any act or omits to do any thing, which 
act or omission results or is likely to result in damage to or destruc- 
tion or loss of any of Her Majesty’s aircraft or aircraft material, 
or of aircraft or aircraft material of any forces co-operating with 
Her Majesty’s Forces; or 

(c) during a state of war wilfully or negligently causes the sequestra- 
tion by or under the authority of a neutral state or the destruction 
in a neutral state of any of Her Majesty’s aircraft, or aircraft of 
any forces co-operating with Her Majesty’s Forces, 


is guilty of an offence and on conviction, if he acted wilfully, is liable 
to imprisonment for life or to less punishment, and in any other case 
is liable to imprisonment for less than two years or to less punishment. 
1950,°¢) 4385"s. 97. 


98. Every person who signs an inaccurate certificate in relation 
to an aircraft or aircraft material, unless he proves that he took reason- 
able steps to ensure that it was accurate, is guilty of an offence and on 
conviction is liable to imprisonment for less than two years or to less 
punishment. 1950, c. 48, s. 98. 


99. Every person who flies an aircraft at a height less than the 
minimum height authorized in the circumstances is guilty of an offence 
and on conviction is liable to imprisonment for less than two years or 
to less punishment. 1950, c. 48, s. 99. 


4100. (1) Every person who, when in an aircraft, disobeys any 
lawful command given by the captain of the aircraft in relation to the 
flying or handling of the aircraft or affecting the safety of the aircraft, 
whether or not the captain is subject to the Code of Service Discipline, 
is guilty of an offence and on conviction is liable to imprisonment for 
life or to less punishment. 
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(2) For the purpose of this section 


(a) every person whatever his rank shall when he is in an aircraft be under 
the command, as respects all matters relating to the flying or handling 
of the aircraft or affecting the safety of the aircraft, of the captain of the 
aircraft, whether or not the latter is subject to the Code of Service Disci- 
pline; and 


(b) if the aircraft is a glider and is being towed by another aircraft, the 
captain of the glider shall so long as his glider is being towed be under the 
command, as respects all matters relating to the flying or handling of the 
glider or affecting the safety of the glider, of the captain of the towing 
aircraft, whether or not the latter is subject to the Code of Service Disci- 
pline. 1950, c. 48, s. 100. 


OFFENCES IN RELATION TO VEHICLES. 


EOL. (1) Every person who 


(a) drives a vehicle of the Canadian Forces recklessly or in a manner that 
is dangerous to any person or property having regard to all the circum- 
stances of the case, or, having charge of and being in or on such a vehicle, 
causes or by wilful neglect permits it to be so driven; 


(b) while his ability to drive a vehicle of the Canadian Forces is impaired 
by alcohol or a drug, drives or attempts to drive such a vehicle, whether 
it is in motion or not; or 


(c) having charge of a vehicle of the Canadian Forces knowingly permits 
it to be driven by a person whose ability to drive such a vehicle is impaired 
by alcohol or a drug; 


is guilty of an offence and on conviction is liable to imprisonment for a term 
not exceeding five years or to less punishment. 


(2) For the purposes of paragraph (b) of subsection (1), where a person 
occupies the seat ordinarily occupied by a driver of a vehicle, he shall be deemed 
to have attempted to drive such vehicle, unless he establishes that he did not 
enter or mount the vehicle for the purpose of setting it in motion. 


102. Every person who 
(a) uses a vehicle of the Canadian Forces for an unauthorized purpose; 


(b) without authority uses a vehicle of the Canadian Forces for any pur- 
pose; or 


(c) uses a vehicle of the Canadian Forces contrary to any regulation, order 
or instruction, 


is guilty of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment. 1950, c. 43, s. 102. 


OFFENCES IN RELATION TO PROPERTY. 


1038. Every person who wilfully or negligently or by neglect of or contrary 
to regulations, orders or instructions, does any act or omits to do any thing, 
which act or omission causes or is likely to cause fire to occur in any materiel, 
defence establishment or work for defence is guilty of an offence and on convic- 
tion, if he acted wilfully, is liable to imprisonment for life or to less punishment, 
and in any other case is liable to imprisonment for less than two years or to 
less punishment. 1950, c. 48, s. 103. 
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Stealing. 104. (1) Every person who steals is guilty of an offence and on 
conviction, if at the time of the commission of the offence he was, by 
reason of his rank, appointment or employment or as a result of any 
lawful command, entrusted with the custody, control or distribution 
of the thing stolen, is liable to imprisonment for a term not exceeding 
fourteen years or to less punishment, and in any other case is liable 
to imprisonment for a term not exceeding seven years or to less punish- 
ment. 


Definition. (2) For the purposes of this section, 


(a) stealing is the act of fraudulently and without colour of right 
taking, or fraudulently and without colour of right converting to 
the use of any person, any thing capable of being stolen, with intent 


(i) to deprive the owner, or any person having any special 
property or interest therein, temporarily or absolutely of 
such property or interest, 


(ii) to pledge the same or deposit it as security, 


(iii) to part with it under a condition as to its return which the 
person parting with it may be unable to perform, or 


(iv) to deal with it in such a manner that it cannot be restored 
in the condition in which it was at the time of such taking 
and conversion; 


(b) stealing is committed when the offender moves the thing or 
causes it to move or to be moved, or begins to cause it to become 
movable, with intent to steal it; 


(c) the taking or conversion may be fraudulent, although effected 
without secrecy or attempt at concealment; and 


(d) it is immaterial whether the thing converted was taken for the 
purpose of conversion, or whether it was, at the time of the con- 
version, in the lawful possession of the person converting. 


Things (3) Every inanimate thing whatever which is the property of any 
peice person, and which either is or may be made movable, is capable of 
stolen. being stolen as soon as it becomes movable, although it is made movable 


in order that it may be stolen. 1950, c. 48, s. 104. 


Receiving. 105. Every person who receives or retains in his possession any 
property obtained by the commission of any service offence, knowing 
such property to have been so obtained, is guilty of an offence and on 
conviction is liable to imprisonment for a term not exceeding seven 
years or to less punishment. 1950, c. 48, s. 105. 


Doses chon 106. Every person who 
ea (a) wilfully destroys or damages, loses by neglect, improperly sells 


or wastefully expends any public property, non-public property or 
property of any of Her Majesty’s Forces or of any forces co-operating 
therewith; 
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(>) wilfully destroys, damages or improperly sells any property 
belonging to another person who is subject to the Code of Service 
Discipline; or 

(c) sells, pawns or otherwise disposes of any cross, medal, insignia 
or other decoration granted by or with the approval of Her Majesty, 


is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 48, s. 106. 


) 107. Every person who Jeti 


(a) connives at the exaction of an exorbitant price for property eee 
purchased or rented by a person supplying property or services to 
the Canadian Forces; 


(b) improperly demands or accepts compensation, consideration or 
personal advantage in respect of the performance of any military 
duty or in respect of any matter relating to the Department, the 
Canadian Forces or the Defence Research Board; 


(c) receives directly or indirectly, whether personally or by or through 
any member of his family or person under his control, or for his 
benefit, any gift, loan, promise, compensation or consideration, 
either in money or otherwise, from any person, for assisting or 
favouring any person in the transaction of any business relating 
to any of Her Majesty’s Forces, or to any forces co-operating there- 
with or to any mess, institute or canteen operated for the use and 
benefit of members of such forces; 


(d) demands or accepts compensation, consideration or personal 
advantage for convoying a vessel entrusted to his care; 


(e) being in command of a vessel or aircraft, takes or receives on 
board or merchandise that he is not authorized to take or receive 
on board; or 


(f) commits any act of a fraudulent nature not particularly specified 
in the Code of Service Discipline, 


is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 48, s. 107. 


a OFFENCES IN RELATION TO SERVICE TRIBUNALS. 


208. (1) For the purposes of this section, “service tribunal”, in ‘Service | 
addition to the tribunals mentioned in paragraph (86) of section 2, Rep. and New. 
includes a board of inquiry and a commissioner taking evidence under B-S.C. 1952 
this Act. 


(2) Every person who Contempt 


of service 
(a) being duly summoned or ordered to attend as a witness before ‘buns. 
a service tribunal, makes default in attending; 


(b) refuses to take an oath or make a solemn affirmation lawfully 
required by a service tribunal to be taken or made; 
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(c) refuses to produce any document in his power or control lawfully 
required by a service tribunal to be produced by him; 
(d) refuses when a witness to answer any question to which a service 
tribunal may lawfully require an answer; 
(e) uses insulting or threatening language before or causes any inter- 
ruption or disturbance in the proceedings of a service tribunal; or 
(f) commits any other contempt of a service tribunal, 
is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment; and where an offence under 
this section is committed at or in relation to a court martial, that court 
martial may, under the hand of the president, issue an order that the 
offender undergo, for a period not exceeding thirty days, a term of 
imprisonment or detention; and where any such order is issued the 
offender is not liable to any other proceedings under the Code of Service 
Discipline in respect of the contempt in consequence of which the order 
is issued. 1950, c. 48, s. 108. 


109. Every person who, when examined on oath or solemn affirma- 
tion before a service tribunal mentioned in section 108, knowingly 
gives false evidence, is guilty of an offence and is liable on conviction 
to imprisonment for a term not exceeding seven years or to less punish- 
menten1 900, C: 45,.8,.109. 


OFFENCES IN RELATION TO BILLETING. 

140. Every person who ; 

(a) ill-treats, by violence, extortion or making disturbance in billets 
or otherwise, any occupant of a house in which any person is billeted 
or of any premises in which accommodation for materiel has been 
provided; or 

(b) fails to comply with regulations in respect of payment of the 
just demands of the person on whom he or any officer or man under 
his command is or has been billeted or the occupant of premises 
on which materiel is or has been accommodated, 

is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 1950, c. 48, s. 110. 


OFFENCES IN RELATION TO ENROLMENT. 

1%. Every person who, having been released from Her Majesty’s 
Forces by reason of a sentence of a service tribunal or by reason of mis- 
conduct, has afterwards been enrolled in the Canadian Forces without 
declaring the circumstances of his release, is guilty of an offence and 
on conviction is liable to imprisonment for less than two years or to 
less punishment. 1950, c. 43, s. 111. 

U2. Every person who knowingly 

(a) makes a false answer to any question set forth in any document 

required to be completed in relation to his enrolment, or 

(b) furnishes any false information or false document in relation 

to his enrolment, 
is guilty of an offence and on conviction is liable to imprisonment for 
less than two years or to less punishment. 
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118. Every person who is concerned in the enrolment of any other 
person, and knows or has reasonable cause to believe that by being 
enrolled such other person commits an offence under this Act, is guilty 
of an offence and on conviction is liable to imprisonment for less than 
two years or to less punishment. 1950, c. 43, s. 118. 


MISCELLANEOUS OFFENCES. 


114. Every person who negligently performs a military duty imposed 
on him is guilty of an offence and on conviction is liable to dismissal 
with disgrace from Her Majesty’s service or to less punishment. 1950, 
Cz45; Ssh ls 


115. Every person who 

(a) wilfully or negligently makes a false statement or entry in a 
document made or signed by him that is required for official pur- 
poses, or who, being aware of the falsity of a statement or entry 
in such a document, orders the making or signing thereof; 

(6) when signing a document required for official purposes, leaves 
blank any material part for which his signature is a voucher; or 


(c) with intent to injure any person or with intent to deceive, sup- 
presses, defaces, alters or makes away with any document or file 
kept, made or issued for any military or departmental purpose, 


is guilty of an offence and on conviction is liable to imprisonment for 
a term not exceeding three years or to less punishment. 1950, c. 48, 
s. 115. 


116. Every person who, upon receiving an order to submit to inocula- 
tion, re-inoculation, vaccination, re-vaccination, other immunization 
procedures, immunity tests, blood examination or treatment against 
any infectious disease, wilfully and without reasonable excuse disobeys 
that order is guilty of an offence and on conviction is liable to imprison- 
ment for less than two years or to less punishment. 1950, c. 48, s. 116. 


1i'7. Every person who wilfully or negligently or by neglect of or 
contrary to regulations, orders or instructions does any act or omits 
to do any thing, in relation to any thing or substance that may be 
dangerous to life or property, which act or omission causes or is likely 
to cause loss of life or bodily injury to any person or causes or is likely 
to cause damage to or destruction of any property, is guilty of an offence 
and on conviction, if he acted wilfully, is lable to imprisonment for 
life or to less punishment, and in any other case is liable to imprison- 
ment for less than two years or to less punishment. 1950, c. 48, s. 117. 


Li7A. Every person who conspires with any other person, whether 
or not such other person is subject to the Code of Service Discipline, 
to commit an offence under the Code of Service Discipline is guilty 
of an offence and is liable to imprisonment for a term not exceeding 
seven years or to less punishment. 


CONDUCT TO THE PREJUDICE OF GOOD ORDER AND DISCIPLINE. 


1i8. (1) Any act, conduct, disorder or neglect to the prejudice of 
good order and discipline is an offence and every person convicted 


on thereof 
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thereof is liable to dismissal with disgrace from Her Majesty’s service 
or to less punishment. 


percntended (2) No person may be charged under this section with any offence 
offences for which special provision is made in sections 64 to 117 but the convic- 
elsewhere tion of a person so charged is not invalid by reason only of the charge 


provided for. 5 E 3 : A 5 
being in contravention of this subsection unless it appears that an 


injustice has been done to the person charged by reason of the contra- 
vention; but the responsibility of any officer for that contravention is 
not affected by the validity of the conviction. 


Sagan Ges (3) An act or omission constituting an offence under section 638, or 
1953-54, a contravention by any person of 
6] a= 


(a) any of the provisions of this Act; 

(b) any regulations, orders or instructions published for the general 
information and guidance of that Service of the Canadian Forces 
to which that person belongs, or to which he is attached or seconded; 
or 

(c) any general, garrison, unit, station, standing, local or other orders, 

is an act, conduct, disorder or neglect to the prejudice of good order 
and discipline. 


peas (4) An attempt to commit any of the offences prescribed in sections 
offences. 64 to 117 is, unless such attempt is in itself an offence punishable under 


any of those sections, an act, conduct, disorder or neglect to the prejudice 
of good order and discipline. 


Saving (5) Nothing in subsection (3) or (4) affects the generality of subsection 
provision. (1). 1950, on 43, gs, 11S. 


OFFENCES PUNISHABLE BY ORDINARY LAW. 


Bervice trial 229. (1) An act or omission 
offences. (a) that takes place in Canada and is punishable under Part XII 


of this Act, the Criminal Code or any other Act of the Parliament 
of Canada; or 
(b) that takes place out of Canada and would, if it had taken place 
in Canada, be punishable under Part XII of this Act, the Criminal 
Code or any other Act of the Parliament of Canada, 
is an offence under this Part and every person convicted thereof is liable 
to suffer punishment as provided in subsection (2). 


Punishment. (2) Subject to subsection (8), where a service tribunal convicts a 
person under subsection (1), the service tribunal shall, 

(a) if under Part XII of this Act, the Criminal Code or other Act 
of the Parliament of Canada, a minimum penalty is prescribed, 
impose a penalty in accordance with the enactment prescribing 
that minimum penalty; or 


(b) in any other case, 
(i) impose the penalty prescribed for the offence by Part XII 
of this Act, the Criminal Code or that other Act, or 
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(ii) impose dismissal with disgrace from Her Majesty’s service 
or less punishment. 


(3) All provisions of the Code of Service Discipline in respect of a 
punishment of death, imprisonment for two years or more, imprison- 
ment for less than two years, and a fine, apply in respect of penalties 
imposed under paragraph (a), or subparagraph (i) of paragraph (6) of 
subsection (2). 

(4) Nothing in this section is in derogation of the authority conferred 
by other sections of the Code of Service Discipline to charge, deal with 
and try a person alleged to have committed any offence set out in sections 
64 to 118 and to impose the punishment for that offence mentioned in 
the section prescribing that offence. 1950, c. 48, s. 119. 


119A. (1) An act or omission that takes place out of Canada and 


would, under the law applicable in the place where the act or omission N 


occurred, be an offence if committed by a person subject to that law, 
is an offence under this Part, and every person who is found guilty 
thereof is liable to suffer punishment as provided in subsection (2). 


(2) Subject to subsection (3), where a service tribunal finds a person 
guilty of an offence under subsection (1), the service tribunal shall 
impose the punishment in the scale of punishments that it considers 
appropriate, having regard to the punishment prescribed by the law 
applicable in the place where the act or omission occurred and the 
punishment prescribed for the same or a similar offence in this Act, 
the Criminal Code or any other Act of the Parliament of Canada. 


(3) All provisions of the Code of Service Discipline in respect of a 


punishment of death, imprisonment for two years or more, imprison- N 


ment for less than two years, and a fine, apply in respect of punishments 
imposed under subsection (2). 


(4) Nothing in this section is in derogation of the authority conferred 
by other sections of the Code of Service Discipline to charge, deal with 
and try a person alleged to have committed any offence set out in sections 
64 to 119 and to impose the punishment for that offence mentioned 
in the section prescribing that offence. 


(5) Where an act or omission constituting an offence under subsection 
(1) contravenes the customs laws applicable in_the place where the 
offence was committed, any officer appointed under the regulations for 
the purposes of this section may seize and detain any goods by means 
of or in relation to which he reasonably believes the offence was com- 
mitted, and if any person is convicted of the offence under subsection 
(1) such goods may, in accordance with regulations made by the Governor 
in Council, be forfeited to Her Majesty and may be disposed of as 
provided by those regulations. 


CONVICTION OF COGNATE OFFENCE. 
3120. (1) A person charged with desertion may be found guilty 
of attempting to desert or of being absent without leave. 
(2) A person charged with attempting to desert may be found guilty 
of being absent without leave. 
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(3) A person charged with any one of the offences prescribed in 
section 75 may be found guilty of any other offence prescribed in that 
section. 

(4) A person charged with any one of the offences prescribed in 
section 76 may be found guilty of any other offence prescribed in that 
section. 

(5) A person charged with a service offence may, on failure of proof 
of an offence having been committed under circumstances involving a 
higher punishment, be found guilty of the same offence as having been 
committed under circumstances involving a lower punishment. 

(6) Where a person is charged with an offence under section 119 and 
the charge is one upon which, if he had been tried by a civil court in 
Canada for that offence, he might have been found guilty of any other 
offence, he may be found guilty of that other offence. 1950, c. 43, s. 120. 


PUNISHMENTS. 


B2u. (1) The following punishments may be imposed in respect 
of service offences: 

(a) death; 

(b) imprisonment for two years or more; 

(c) dismissal with disgrace from Her Majesty’s service; 

(d) imprisonment for less than two years; 

(e) dismissal from Her Majesty’s service; 

(f) detention; 

(g) reduction in rank; 

(h) forfeiture of seniority; 

(i) dismissal of an officer from the ship to which he belongs; 

(7) severe reprimand; 


(k) reprimand; 
(lL) fine; and 
(m) minor punishments, 


(n) Repealed. R.S.C. 1952, c. 310, s. 2 (8). 


and each of the above punishments shall be deemed to be a punishment 
less than every punishment preceding it in the above scale, in this Act 
referred to as the “‘scale of punishments’. 


Less Punishment. 


(2) Where a punishment is specified by the Code of Service Discipline 
as a penalty for an offence, and it is further provided in the alternative 
that on conviction the offender is liable to less punishment, the expression 
‘less punishment” means any one or more of the punishments lower 
in the scale of punishments than the specified punishment. 


(3) (Repealed. 1959, c. 5, s. 2). 
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Imprisonment. 


1 ‘ ‘ ‘ + Conditions 
(4) The punishment of imprisonment for two years or more or impri- wopGn et 


sonment for less than two years is subject to the following conditions: imposition of 


punishment 
(a) every person who, on conviction of a service offence, is liable to of imprison- 
imprisonment for life or for a term of years or other term, may be 
sentenced to imprisonment for a shorter term; 


(b) a sentence that includes a punishment of imprisonment for two 
4 years or more imposed upon an officer shall. be deemed to include 
; a punishment of dismissal with disgrace from Her Majesty’s service, 
whether or not the last mentioned punishment is specified in the 

sentence passed by the service tribunal; 


(c) a sentence that includes a punishment of imprisonment for less 
than two years imposed upon an officer shall be deemed to include 
a punishment of dismissal from Her Majesty’s service, whether 
or not the last mentioned punishment is specified in the sentence 
passed by the service tribunal; 


(d) where a service tribunal imposes a punishment of imprisonment 
for two years or more upon a man, the service tribunal may in 
addition, notwithstanding any other provision of this Part, impose 
a punishment of dismissal with disgrace from Her Majesty’s service; 


(e) where a service tribunal imposes a punishment of imprisonment 
for less than two years upon a man, the service tribunal may in 
addition, notwithstanding any other provision of this Part, impose 
a punishment of dismisal from Her Majesty’s service; 


(f) in the case of a chief petty officer, petty officer or leading rating 
in the Royal Canadian Navy or a warrant officer or non-commis- 
sioned officer in the Canadian Army or the Royal Canadian Air 
Force, a sentence that includes a punishment of imprisonment for 
two years or more or imprisonment for less than two years shall 
be deemed to include a punishment of reduction in rank to the 
lowest rank to which under regulations he can be reduced, whether 
or not the last mentioned punishment is specified in the sentence 
passed by the service tribunal; and 


(g) a punishment of imprisonment for two years or more or imprison- 
>, ment for less than two years shall be deemed to be a punishment 
; of imprisonment with hard labour, but in the case of a punishment 
of imprisonment for less than two years, the Minister or such 
authorities as he may prescribe or appoint for that purpose may 

order that such punishment shall be without hard labour. 


Dismissal With Disgrace. 


(5) Where a service tribunal imposes a punishment of dismissal with Accompanying 
disgrace from Her Majesty’s service upon an officer or man, the service °™™>™e"* 
tribunal may in addition, notwithstanding any other provision of this 
Part, impose a punishment of imprisonment for less than two years. 
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from Her Majesty’s service has been carried out shall not, except in 
an emergency or unless that punishment is subsequently set aside or 
altered, be eligible to servdier Majesty again in any military or civil 
capacity. 


Detention. 


(7) The punishment of detention is subject to the following conditions, 


(a) detention shall not exceed two years and a person sentenced to 
detention shall not be subject to detention for more than two years 
consecutively by reason of more than one conviction; 

(b) no officer may be sentenced to detention; and 

(c) in the case of a chief petty officer, petty officer or leading rating 
in the Royal Canadian Navy or a warrant officer or non-commis- 
sioned officer in the Canadian Army or the Royal Canadian Air 
Force, a sentence that includes a punishment of detention shall 
be deemed to include a punishment of reduction in rank to the 
lowest rank to which under regulations he can be reduced, whether 
or not the last mentioned punishment is specified in the sentence 
passed by the service tribunal. 


Reduction in Rank. 


(8) The punishment of reduction in rank shall apply to officers, 
warrant officers, chief petty officers, petty officers, non-commissioned 
officers and leading ratings. 


(9) The punishment of reduction in rank shall not 


(a) involve reduction to a rank lower than that to which under 
regulations the offender can be reduced; 

(b) in the case of a commissioned officer, involve reduction to a rank 
lower than commissioned rank; and 

(c) in the case of a subordinate officer, involve reduction to a rank 
lower than an inferior grade of subordinate officer. 


Forfeiture of Seniority. 


(10) Where an officer or man has been sentenced to forfeiture of 
seniority, the service tribunal imposing the punishment shall in passing 
sentence specify the period for which seniority is to be forfeited. 

Dismissal from Ship 


(11) The punishment of dismissal of an officer from the ship to which 
he belongs shall apply only to officers of the Royal Canadian Navy. 


Fine. 


(12) A fine shall be imposed in a stated amount and shall not exceed, 
in the case of an officer or man, three months basic pay, and in the case 
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of any other person the sum of two hundred dollars, and the terms of 
payment of a fine shall lie within the discretion of the commanding 
officer of the person so punished. 
Minor Punishments. 
(13) Minor punishments shall be such as are prescribed in regulations 
made by the Governor in Council. 


Limitation. 


Gi4 y) (24) The authority of a service tribunal to impose punishments 


may be limited in accordance with regulations made by the Governor 
in Council. 1950, c. 48, s. 121. 


SENTENCES. 


122. Only one sentence shall be passed on an offender at a trial 
under the Code of Service Discipline and, where the offender is convicted 
of more than one offence, the sentence shall be good if any one of the 
offences would have justified it. 1950, c. 48, s. 122. 


INCARCERATION UNDER MORE THAN ONE SENTENCE, 


123. Where a person is under a sentence imposed by a service tribunal 
that includes a punishment involving incarceration and another service 
tribunal subsequently passes a new sentence that also includes a punish- 
ment involving incarceration, both punishments of incarceration shall, 
from the date of the pronouncement of the new sentence, run concur- 
rently, but the punishment higher in the scale of punishments shall 
be served first. 1950, c. 48, s. 128. 


IGNORANCE OF LAW. 


124. The fact that a person is ignorant of the provisions of this 
Act, or of any regulations or of any order or instruction duly notified 
under this Act, is no excuse for any offence committed by him. 1950, 
c, 43, Ss. 124, 


CIVIL DEFENCES. 


125. All rules and principles from time to time followed in the civil 
courts in proceedings under the Criminal Code that would render any 
circumstances a justification or excuse for any act or omission or a 
defence to any charge, shall be applicable to any defence to a charge 
under the Code of Service Discipline, except in so far as such rules 
Saige are altered by or are inconsistent with this Act. 1950, 
ec. 48, s. 125. 


INSANITY AS A DEFENCE. 


126. (1) No person shall be convicted of a service offence by reason 
of an act done or omitted by him when labouring under natural imbecil- 
ity, or disease of the mind, to such an extent as to render him incapable 
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of appreciating the nature and quality of the act or omission, or of knowing 
that such an act or omission was wrong. 1955, c. 28, s. 5. 


(2) In respect of a person labouring under specific delusions, but 
in other respects sane, subsection (1) shall not apply unless the delusions 
caused him to believe in the existence of some state of things which, 
if it existed, would justify or excuse his act or omission. 


(3) Every person shall be presumed to be sane at the time of doing 
or omitting to do any act until the contrary is proved. 1950, c. 48, s. 126. 


PART. VI. 
ARREST. 


AUTHORITY TO ARREST. 


427. (1) Every person who has committed, is found committing, 
is suspected of being about to commit, or is suspected of or charged 
under this Act with having committed a service offence, may be placed 
under arrest. 


(2) Every person authorized to effect arrest under this Part may 
use such force as is reasonably necessary for that purpose. 1950, c. 48, 
s. 127. 


128. (1) An officer may, without a warrant, in the circumstances 
mentioned in section 127, arrest or order the arrest of 
(a) any man; 
(b) any officer of equal or lower rank; and 
(c) any officer of higher rank who is engaged in a quarrel, fray or 
disorder. 


(2) A man may, without a warrant, in the circumstances mentioned 
in section 127, arrest or order the arrest of 
(a) any man of lower rank; and 
(b) any man of equal or higher rank who is engaged in a quarrel, 
fray or disorder. 


(3) An order given under subsection (1) or subsection (2) shall be 
obeyed although the person giving the order and the person to whom 
and the person in respect of whom the order is given do not belong to 
the same Service, component, unit or other element of the Canadian 
Forces. 

(4) Every person who is not an officer or man, but who was subject 
to the Code of Service Discipline at the time of the alleged commission 
by him of a service offence, may without a warrant be arrested or ordered 
to be arrested by such person as any commanding officer may designate 
for that purpose. 1950, c. 43, s. 128. 

129. Such officers and men as are appointed under regulations for 
the purposes of this section may 

(a) detain or arrest without a warrant any person who is subject 

to the Code of Service Discipline, regardless of the rank or status 
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of that person, who has committed, is found committing, is suspected 
of being about to commit, or is suspected of or charged under this 
Act with having committed a service offence; and 

(b) exercise such other powers for carrying out the Code of Service 
Discipline as are prescribed in regulations made by the Governor 
in Council. 1950, c.. 43,)s..129. 


130. (1) Subject to subsection (2), every commanding officer, and 
every officer to whom the power of trying a charge summarily has been 
delegated under subsection (3) of section 186 may by a warrant under 
his hand authorize any person to arrest any other person triable under 
the Code of Service Discipline who has committed, or is suspected of 
or charged under this Act with having committed a service offence. 


(2) An officer authorized to issue a warrant under this section shall 
not, unless he has certified on the face of the warrant that the exigencies 
of the service so require, issue a warrant authorizing the arrest of any 
officer of rank higher than he himself holds. 


(8) In any warrant issued under this section the offence in respect 
of which the warrant is issued shall be stated and the names of more 
persons than one in respect of the same offence, or several offences of 
the same nature, may be included. 


(4) Nothing in this section shall be deemed to be in derogation of 
the authority that any person, including an officer or man, may have 
under other sections of this Act or otherwise under the law of Canada 
to arrest any other person without a warrant. 1950, c. 48, s. 130. 


ACTION FOLLOWING ARREST. 


131. (1) A person arrested under this Part may forthwith on his 
apprehension be placed in civil custody or service custody or be taken 
to the unit or formation with which he is serving or to any other unit 
or formation of the Canadian Forces; and such force as is reasonably 
necessary for the purposes of this section may be used. 


(2) An officer or man commanding a guard, guardroom or safeguard 
or an officer or man appointed under section 129 shall receive and keep 
a person who is under arrest pursuant to this Act and who is committed 
to his custody, but it shall be the duty of the officer, man or other person 
who commits a person into custody to deliver at the time of such 
committal, or as soon as practical and in any case within twenty-four 
hours thereafter, to the officer or man into whose custody that person 
is committed, an account in writing, signed by himself, in which is 
stated the reason why the person so committed is to be held in custody. 


(8) An officer or man who, pursuant to subsection (2), receives a 
person committed to his custody shall, as soon as practical and in any 
case within twenty-four hours thereafter, give in writing to the officer 
or man to whom it is his duty to report, the name of that person and 
an account of the offence alleged to have been committed by that person 
so far as is known and the name and rank of the officer, man or other 
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person by whom the person so committed was placed in custody, accom- 
panied by any account in writing which has been submitted pursuant 
to subsection (2). 1950, c. 48, s. 181. ! 


LIMITATIONS IN RESPECT OF CUSTODY. 


132. (1) Where a person triable under the Code of Service Disci- 
pline has been placed under arrest for a service offence and remains in 
custody for eight days without a summary trial having been held or a 
court martial for his trial having been ordered to assemble, a report 
stating the necessity for further delay shall be made by his commanding 
officer to the authority who is empowered to convene a court martial 
for the trial of that person, and a similar report shall be forwarded in 
the same manner every eighth day until a summary trial has been held 
or a court martial has been ordered to assemble. 


(2) Every person held in custody in the circumstances mentioned in 
subsection (1) is, after he has been so held for a total of twenty-eight 
days without a summary trial having been held or a court martial having 
been ordered to assemble, entitled to direct to the Minister, or to such 
authority as the Minister may prescribe or appoint for that purpose, a 
petition to be freed from custody or for a disposition of the case, and in 
any event that person shall be so freed when he has been so held for a 
total of ninety days from the time of his arrest unless the Minister other- 
wise directs or unless a summary trial has been held or a court martial 
has been ordered to assemble. 1955, c. 28, s. 6. 


(8) A person who has been freed from custody pursuant to subsection 
(2) shall not be subject to re-arrest for the offence with which he was 
originally charged, except on the written order of an authority having 
power to convene a court martial for his trial. 1950, c. 48, s. 182. 


PART VII. 
SERVICE TRIBUNALS. 
APPLICATION. 


1338. (1) Every reference in this Part to a commanding officer shall 
be deemed to be a reference to the commanding officer of the accused 
person, or to such other officer as may, in accordance with regulations, 
be empowered to act as the commanding officer of the accused person. 


(2) Every reference in this Part to the rank of an officer or man shall 
be construed in accordance with regulations made by the Governor 
in Council and every such reference shall be deemed to include a person 
who holds any equivalent relative rank, whether that person is enrolled 
ideo is ‘aed seconded or on loan to the Canadian Forces. 1950, 
c. 43,.s. 138. 
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INVESTIGATION AND PRELIMINARY DISPOSITION OF CHARGES. 


134. Where a charge is laid against a person to whom this Part 
applies alleging that he has committed a service offence, the charge 
shall forthwith be investigated in accordance with regulations made 
by the Governor in Council. 1950, c. 43, s. 184. 


135. Where, after investigation, a commanding officer considers 
that a charge should not be proceeded with, he shall dismiss the charge; 
but otherwise shall cause it to be proceeded with as expeditiously as 
circumstances permit. 1950, c. 48, s. 185. 


SUMMARY TRIALS BY COMMANDING OFFICERS. 


136. (1) A commanding officer may in his discretion try an accused 
person by summary trial, but only if all of the following conditions are 
satisfied : 


(a) the accused person is either a subordinate officer or a man below 
the rank of warrant officer; 

(b) having regard to the gravity of the offence, the commanding 
officer considers that his powers of punishment are adequate; 

(c) the commanding officer is not precluded from trying the accused 
person by reason of his election, under regulations made by the 
Governor in Council, to be tried by court martial; and 

(d) the offence is not one that in regulations made by the Governor 
in Council the commanding officer is precluded from trying. 


(2) Subject to the conditions set out in this section and in Part V 
relating to punishments, a commanding officer at a summary trial may 
pass a sentence in which any one or more of the following punishments 
may be included: 


(a) detention for a period not exceeding ninety days subject to the 
following provisions: 

(i) a punishment of detention imposed by a commanding 
officer upon a chief petty officer, petty officer, non-commis- 
sioned officer or leading rating shall not be carried into 
effect until approved by an approving authority and only 
to the extent so approved; and 

(ii) where a commanding officer imposes more than thirty days 
detention, the portion in excess of thirty days shall be 
effective only if approved by, and to the extent approved 
by, an approving authority; . 


(b) reduction in rank, but a punishment of reduction in rank imposed 
by a commanding officer shall be effective only if approved by, and 
to the extent approved by, an approving authority; 

(c) forfeiture of seniority; 

(d) severe reprimand; 


(e) reprimand; 
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(f) a fine not exceeding basic pay for one month; and 
(g) minor punishments, 


(h) Repealed. R.S.C. 1952, c. 310, s. 2 (4). 


and each of the above punishments shall be deemed to be a punishment 
less than every punishment preceding it in the above scale. 


(2a) In subsection (2) ‘approving authority’”’” means 

(a) any officer not below the rank of commodore, brigadier or air 
commodore; or 

(b) an officer not below the naval rank of captain or below the rank 
of colonel or group captain designated by the Minister as an approv- 
ing authority for the purposes of this section. 


(8) A commanding officer may, subject to regulations made by the 
Governor in Council and to such extent as the commanding officer 
deems fit, delegate his powers under this section to any officer under 
his command, but an officer to whom powers are so delegated may not 
be authorized to impose punishments other than the following: 


(a) detention not exceeding fourteen days; 

(b) severe reprimand; 

(c) reprimand; 

(d) a fine not exceeding basic pay for fifteen days; and 


(e) minor punishments. 


(4) Where a commanding officer tries an accused person by summary 
trial, the evidence shall be taken on oath if the commanding officer so 
directs or the accused person so requests, and the commanding officer 
officer shall inform the accused person of his right so to request. 


(5) Such punishments as are, in regulations made by the Governor 
in Council, specified as requiring approval before they may be imposed 
by a commanding officer, shall not be so imposed until approval has 
mee Sater in the manner prescribed in such regulations. 1950, 
ec. 48, s. 186. 


SUMMARY TRIALS BY SUPERIOR COMMANDERS. 


137. (1) An officer of or above the rank of commodore, brigadier 
or air commodore, or any other officer prescribed or appointed by the 
Minister for that purpose, referred to in this section as a ‘“‘superior 
commander’, may in his discretion try by summary trial an officer 
below the rank of lieutenant-commander, major or squadron leader, 
or a warrant officer, charged with having committed a service offence, 
and in an emergency the Governor in Council may extend the provisions 
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of this section to cases where the accused person is of the rank of lieute- 
nant-commander, major or squadron leader. 


(2) A superior commander may, with or without hearing the evidence, 
dismiss a charge if he considers that it should not be proceeded with; 
but otherwise shall cause it to be proceeded with as expeditiously as 
circumstances permit. 


(8) Subject to the conditions set out in this section and in Part V 
relating to punishments, a superior commander at a summary trial 
may pass a sentence in which any one or more of the following punish- 
ments may be included: 

(a) forfeiture of seniority; 


(0) severe reprimand; 
(c) reprimand; and 
(d) fine. 


(e) Repealed.” R.S.C: 1952, c:. 310, s. 2 (9). 


(4) A superior commander shall not try an accused person who, by 
reason of an election under regulations made by the Governor in Council, 
is entitled to be tried by court martial. 


(5) Where a superior commander tries an accused person by summary 
trial, the evidence shall be taken on oath if the superior commander 
so directs or the accused person so requests, and the superior com- 
mander shall inform the accused person of his right so to request. 1950, 
raat ta bal 3 2 ig 


CONVENING OF COURTS MARTIAL. 


138. (1) The Minister, and such other authorities as he may pres- 
cribe or appoint for that purpose, may convene General Courts Martial 
and Disciplinary Courts Martial. 


(2) An authority who convenes a court martial under subsection (1) 
may appoint as members of the court martial, officers of the Royal 
Canadian Navy, the Canadian Army or the Royal Canadian Air Force 
or officers of any navy, army or air force, who are attached, seconded 
or loaned to the Canadian Forces. 1950, c. 48, s. 188. 


GENERAL COURTS MARTIAL. 


4139. A General Court Martial may try any person who under Part 
IV is liable to be charged, dealt with and tried upon a charge of having 
committed any service offence. 1950, c. 48, s. 139. 


140. (1) A General Court Martial shall consist of not less than 
five officers and not more than such maximum number of officers as 
may be prescribed in regulations. 


(2) The president of a General Court Martisal shall be an officer 
of or above the naval rank of captain or of or above the rank of colonel 
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or group captain and shall be appointed by the authority convening 
the General Court Martial or by an officer empowered by that authority 
to appoint the president. 


(83) Where the accused person is of or above the rank of commodore, 
brigadier or air commodore, the president of a General Court Martial 
shall be an officer of or above the rank of the accused person, and the 
other members of the court martial shall be of or above the naval rank 
of captain or of above the rank of colonel or group captain. 


(4) Where the accused person is of the naval rank of captain or of 
the rank of colonel or group captain, all of the members of a General 
Court Martial, other than the president, shall be of or above the rank 
of commander, lieutenant-colonel or wing commander. 


(5) Where the accused person is a commander, lieutenant-colonel 
or wing commander, at least two of the members of a General Court 
Martial, exclusive of the president, shall be of or above the rank of the 
accused person. 1950, c. 48, s. 140. 


441. Such authority as is prescribed for that purpose in regulations 
shall appoint a person to officiate as judge advocate at a General Court 
Martial. 1950, c. 48, s. 141. 


142. None of the following persons shall sit as a member of a General 
Court Martial: 

(a) the officer who convened the court martial; 

(b) the prosecutor; 

(c) a witness for the prosecution; 

(d) the commanding officer of the accused person; 

(e) a provost officer; 

(f) an officer who is under the age of twenty-one years; 

(g) an officer below the naval rank of lieutenant, the army rank of 

captain or the air force rank of flight lieutenant; or 
(h) any person who prior to the court martial participated in any 


investigation respecting the matters upon which a charge against 
the accused person is founded. 1950, c. 48, s. 142. 


DISCIPLINARY COURTS MARTIAL. 


143. Subject to any limitations prescribed in regulations made by 
the Governor in Council, a Disciplinary Court Martial may try any 
person who under Part IV is liable to be charged, dealt with and tried 
oy a charge of having committed any service offence. 1950, c. 48, 
s. 148. 


144. A Disciplinary Court Martial shall not pass a sentence including 
a punishment higher in the scale of punishments than dismissal with 
disgrace from Her Majesty’s service, or higher than such other punish- 
ments as may be prescribed in regulations; but no such other punishment 
shall be higher in the scale of punishments than dismissal with disgrace 
from Her Majesty’s service. 1950, c. 48, s. 144. 
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145. A Disciplinary Court Martial shall consist of not less than 
three officers and not more than such maximum number of officers as 
may be prescribed in regulations. 1950, c. 48, s. 145. 


146. (1) The president of a Disciplinary Court Martial shall be 
appointed by the authority convening the Disciplinary Court Martial 
or by an officer empowered by that authority to appoint the president. 


(2) The president of a Disciplinary Court Martial shall be an officer 
of or above the rank of lieutenant-commander, major or squadron 
leader or of or above such higher rank as may be prescribed in regula- 
tions. 1950, c. 48, s. 146. 


147. Such authority as may be prescribed for that purpose in regula- 
tions may appoint a person to officiate as judge advocate at a Disci- 
plinary Court Martial. 1950, c. 43, s. 147. 


148. None of the following persons shall sit as a member of a Disci- 
plinary Court Martial, 


(a) the officer who convened the court martial; 

(b) the prosecutor; 

(c) a witness for the prosecution; 

(d) the commanding officer of the accused person; 

(e) a provost officer; 

(f) an officer who is under the age of twenty-one years; or 


(g) any person who prior to the court martial participated in any 
investigation respecting the matters upon which a charge against 
the accused person is founded. 1950, c. 48, s. 148. 


STANDING COURTS MARTIAL. 


149. (1) The Governor in Council may in an emergency establish 
Standing Courts Martial and each such court martial shall consist of 
one officer, to be called the president, who is or has been a barrister 
or advocate of more than three years standing and who shall be appointed 
by or under the authority of the Minister. 


(2) Subject to any limitations prescribed in regulations, a Standing 
Court Martial may try any person who under Part IV is liable to be 
charged, dealt with and tried upon a charge of having committed a 
service offence, but a Standing Court Martial shall not pass a sentence 
including any punishment higher in the scale of punishments than 
imprisonment for less than two years. 1950, c. 48, s. 149. 


REPRESENTATION OF ACCUSED. 


150. At any proceedings before a court martial the accused person 
has the right to be represented in such manner as shall be prescribed 
in regulations made by the Governor in Council. 1950, c. 48, s. 150. 
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ADMISSION TO COURTS MARTIAL. 


151. (1) Subject to subsections (2) and (8), courts martial shall 
be public and, to the extent that accommodation permits, the public 
shall be admitted to the trial. 


(2) Where the authority who convenes a court martial or the presi- 
dent of a court martial considers that it is expedient in the interests 
of public safety, defence or public morals that the public should be 
excluded during the whole or any part of a trial, either of them may 
make an order to that effect, and any such order shall be recorded in 
the minutes of the proceedings of the court martial. 


(3) Witnesses, other than the prosecutor and the accused person 
and his representative, shall not be admitted to a trial, except when 
under examination or by specific leave of the president of the court 
martial. 


(4) The president may, on any deliberation among the members, 
cause a court martial to be cleared of any other persons in accordance 
with regulations. 1950, c. 43, s. 151. 


RULES OF EVIDENCE. 


152. (1) The rules of evidence at a trial by court martial held in 
Canada shall be the same as those from time to time followed in pro- 
ceedings under the Criminal Code in civil courts in the province of 
Canada in which the court martial is held, except in so far as such rules 
are inconsistent with this Act or regulations. 


(2) Where a court martial is held out of Canada or in a ship beyond 
the territorial limits of Canada, the rules of evidence shall be the same 
as those from time to time followed in proceedings under the Criminal 
Code in civil courts in the province in which the accused person states 
to the court martial that his ordinary place of residence is situated, 
except in so far as such rules are inconsistent with this Act or regulations. 


(3) Where, in the circumstances mentioned by subsection (2), an 
accused person states that his ordinary place of residence is situated 
out of Canada, or makes no statement as to his ordinary place of resi- 
dence, the court martial shall apply the rules of evidence from time to 
time followed in proceedings under the Criminal Code in civil courts 
in the province in which the capital city of Canada is situated, except 
in so far as such rules are inconsistent with this Act or regulations. 


(4) A court martial, wherever held, shall not as respects the conduct 
of its proceedings or the reception or rejection of evidence or as respects 
any other matter or thing, be subject to any Act, law or regulation 
not in force in Canada. 1950, c. 43, s. 152. 


153. (1) Such classes of documents and records as are prescribed 
in regulations made by the Governor in Council may be admitted as 
evidence of the facts therein stated at trials by court martial or in any 
proceedings before civil courts arising out of such trials, and the 
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conditions governing the admissibility of such classes of documents 
and records or copies thereof shall be as prescribed in those regulations. 


(2) A court martial may receive, as evidence of the facts therein 
stated, statutory declarations made in the manner prescribed by the 
Canada Evidence Act, subject to the following conditions, 


(a) where the declaration is one that the prosecutor wishes to intro- 
duce, a copy shall be served upon the accused person at least seven 
days before the trial; 


(b) where the declaration is one that the accused person wishes to 
introduce, a copy shall be served upon the prosecutor at least three 
days before the trial; and 


(c) at any time before the trial the party upon whom the copy of 
the declaration has been served under paragraph (a) or (b) may 
notify the opposite party that he will not consent to the declaration 
being received by the court martial, and in that event the declara- 
tion shall not be received. 1950, c. 48, s. 158. 


WITNESSES AT COURT MARTIAL 


354. (1) The commanding officer of the accused person, the authority 
who convenes a court martial, or, after the assembly of the court martial, 
the president, shall take all necessary action to procure the attendance 
of the witnesses whom the prosecutor and the accused person request 
to be called and whose attendance can, having regard to the exigencies 
of the service, reasonably be procured, but nothing in this subsection 
shall require the procurement of the attendance of any witnesses, the 
request for whose attendance is deemed by any such commanding 
officer, authority who convenes a court martial or president to be 
frivolous or vexatious. 


(2) Where a request by the accused person for the attendance of a 
witness is deemed to be frivolous or vaxatious, the attendance of that 
witness, if his attendance, having regard to the exigencies of the service, 
can reasonably be procured, shall be procured if the accused person 
pays in advance the fees and expenses of the witness at the rates pres- 
cribed in regulations, and if at the trial the evidence of the witness 
proves to be relevant and material, the president of the court martial 
or the authority who convened the court martial shall order that the 
accused person be reimbursed in the amount of the fees and expenses 
of the witness so paid. 


(3) Nothing in this section limits the right of the accused person 
to procure and produce at the trial at his own expense such witnesses 
as he may desire, if the exigencies of the service permit. 1950, c. 48, 
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(a) that the attendance at a trial by court martial of a witness for 
the prosecution is not readily obtainable because the witness is ill 
or is absent from the country in which the trial is held, or that the 
attendance of a witness for the accused person is not readily obtain- 
able for any reason, or 

(b) that the attendance of a witness for the prosecution at a trial by 
court martial in any place out of Canada is not readily obtainable 
and under the law of that place there is no provision for compulsory 
attendance of that witness at such court martial, 

the Judge Advocate General, or such person as he may appoint for that 
purpose, may appoint any officer or other qualified person, in this section 
referred to as a “commissioner”, to take the evidence of the witness 
under oath. 

(2) The document containing the evidence of a witness, taken under 
subsection (1) and duly certified by the commissioner, is admissible 
in evidence at a court martial to the same extent and subject to the 
same objections as if the witness had given that evidence in person 
at the trial. 

(3) Where in the opinion of the president of a court martial, a witness 
whose evidence has been taken on commission, should in the interests 
of justice appear and give evidence before the court martial and that 
witness is not too ill to attend the trial and is not outside the country 
in which the trial is held, the president may require the attendance 
of that witness. 

(4) Repealed. R.S.C. 1952, c. 310, s. 2 (10). 

(4) At any proceedings before a commissioner the accused person 
and the prosecutor are entitled to be represented and the persons repre- 
senting them have the right to examine and cross-examine any witness. 

(5) The accused person shall, at least twenty-four hours before it 
is admitted at the court martial, be furnished without charge with a 
copy of the document mentioned in subsection (2). 1950, c. 48, s. 155. 


VIEW BY COURT MARTIAL. 


156. A court martial may, where the president considers it neces- 
sary, view any place, thing or person. 1950, c. 48, s. 156. 


OBJECTION TO MEMBERS OF COURTS MARTIAL. 


157. (1) When a court martial is assembled, the names of the 
president and other members shall be read over to the accused person 
who shall be asked if he objects to be tried by any of them, and if he 
objects the court martial shall decide whether the objection shall be 
allowed. 

(2) The procedure for the replacement of a president of a court 
martial or any other members of a court martial in respect of whom 
an objection has been allowed shall be as prescribed in regulations. 
19507 ch 46,s.)L0T: 


OATHS AT COURTS MARTIAL. 


158. (1) At every court martial an oath shall be administered 
to each of the following persons: 
(a) the president and other members of the court martial; 
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(b) the judge advocate; 

(c) Repealed. R.S.C. 1952, c. 310, s. 2 (11). 

(c) court reporters; Relettered. R.S.C. 1952, c. 310, s. 2 (11). 
(d) interpreters; and Relettered. R.S.C. 1952, c. 310, s. 2 (11). 
(e) witnesses, Relettered. R.S.C. 1952, c. 310, s. 2 (11). 


in the manner and in the forms prescribed in regulations. 


(2) If a person to whom an oath is required to be administered 
under subsection (1), 


(a) objects to take the oath and the president of the court martial 
is satisfied of the sincerity of the objection; or 

(b) is objected to as incompetent to take the oath and the president 
of the court martial is satisfied that the oath would have no binding 
effect on the conscience of that person, 


the president shall require that person, instead of being sworn, to make 
a solemn affirmation in the form prescribed in regulations and, for the 
purposes of this Act, a solemn affirmation shall be deemed to be an oath. 
1950, c. 48, s. 158. 


ADJOURNMENT AND DISSOLUTION. 


159. A court martial may be adjourned whenever the president 
considers adjournment desirable. 1950, c. 43, s. 159. 


160, (1) Where, after the commencement of a trial, a court martial 
is by death or otherwise reduced below the minimum number of members 
prescribed in this Act, it shall be deemed to be dissolved. 


(2) Where, after the commencement of a trial, the president of a 
court martial dies or for any other reason cannot attend and the court 
martial is not thereby reduced below the minimum number of members 
prescribed in this Act, the authority who convened the court martial 
may appoint the senior member of the court martial to be the pre- 
sident and the trial shall proceed; but if the senior member of the court 
martial is not of sufficient rank to be appointed president, the court 
martial shall be deemed to be dissolved. 


(3) Where, on account of the illness of the accused person, it is impos- 
sible to continue the trial, the court martial shall be dissolved. 


(4) Where a court martial is dissolved pursuant to this section, the 
accused person may be dealt with as if the trial had never commenced. 
1950, c. 48, s. 160. 


AMENDMENT OF CHARGES. 


1G. (1) Where at any time during a trial by court martial, it 
appears to the president that there is a technical defect in a charge 
that does not affect the substance of the charge, the president, if he 
is of the opinion that the accused person will not be prejudiced in the 
conduct of his defence by an amendment, shall make such order for 
the amendment of the charge as he considers necessary to meet the 
circumstances of the case. 
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(2) Where an amendment to the charge has been made, the president 
of the court martial shall, if the accused person so requests, adjourn 
the court martial for such period as the president considers necessary 
to enable the accused person to meet the charge so amended. 


(83) Where a charge is amended, a minute of the amendment shall be 
endorsed upon the charge sheet and signed by the president of the court 
martial; and the charge sheet so amended shall be treated for the pur- 
poses of the trial and all proceedings in connection therewith as being 
the original charge sheet. 1950, c. 48, s. 161. 


DECISIONS BY COURTS MARTIAL. 


4162. (1) Subject to this section, the finding and the sentence of a 
court martial and the decision in respect of any other matter or question 
arising after the commencement of the trial shall be determined by the 
vote of a majority of the members. 


(2) In the case of an equality of votes on the finding, the accused 
shall be found not guilty. 


(3) In the case of an equality of votes on the sentence or on any 
other matter or question arising after the commencement of the trial, 
except the finding, the president of the court martial shall have a second 
or casting vote. 1950, c. 48, s. 162. 


(4) Where a judge advocate has been appointed to officiate at a court 
martial, he may, in such circumstances and subject to such conditions 
and procedures as are prescribed in regulations made by the Governor 
in Council, determine questions of law arising before or after the com- 
mencement of the trial. 


(5) Where the only punishment that a court martial can impose for 
an offence is death, a finding of guilty shall not be made except with the 
concurrence of all the members, and where there is no such concurrence 
and no finding is made, the president of the court martial shall so report 
to the convening authority and the court martial shall thereupon be 
deemed to be dissolved and the accused may be tried again. 


(6) Where the imposition of a punishment of death is not mandatory, 
the punishment of death shall not be imposed except with the concurrence 
of all the members of the court martial. 


SIMILAR OFFENCES. 


163. A court martial may at the request of the offender and in its 
discretion take into consideration, for the purposes of sentence, other 
service offences, similar in character to that of which the offender has 
been found guilty, that are admitted by him, as if he had been charged 
with, tried on and found guilty of such offences; but the sentence of 
the court martial shall not include any punishment higher in the scale 
of punishments than the punishment that might be imposed in respect 
of any offence of which the offender has been found guilty. 1950, 
C. 40,8. LO. 
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PRONOUNCEMENT OF FINDINGS AND SENTENCE. 


164. The finding and sentence of a court martial shall at the con- 
clusion of the trial be pronounced to the offender in open court and he 
shall be under the sentence as of the date of the pronouncement thereof. 
1950, c. 438, s. 164. 


RECOMMENDATIONS TO CLEMENCY. 


465. Where a court martial has found a person guilty of an offence, 
prescribed in section 64, 65, 66 or 67, for which the punishment of death 
is mandatory, or in section 88, for which the punishment of dismissal 
with disgrace from Her Majesty’s service or dismissal from Her Majesty’s 
service is mandatory, or an offence to which paragraph (a) of subsection 
(2) of section 119 applies, the court martial may recommend clemency 
and the recommendation shall be attached to and form part of the 
minutes of the proceedings of the trial. 1950, c. 43, s. 165. 


DECISION WHERE ACCUSED INSANE AT TRIAL. 


166. (1) Where at any time after a trial by court martial com- 
mences and before the finding of the court martial is made, it appears 
that there is sufficient reason to doubt whether the accused person 
is then, on account of insanity, capable of conducting his defence, an 
issue shall be tried and decided by that court martial as to whether 
the accused person is or is not then, on account of insanity, unfit to 
stand or continue his trial. 


(2) Where the decision of the court martial on an issue mentioned 
in subsection (1) is that the accused person is not then unfit to stand 
or continue his trial, the court martial shall proceed to try that person 
as if no such issue had been tried. 


(3) Where the decision of a court martial held in Canada is that 
the accused person is unfit to stand or continue his trial on account of 
insanity, the court martial shall order the accused person to be kept 
in strict custody, and he shall be kept in custody until the pleasure of 
the Lieutenant-Governor of the province is known and the Lieutenant- 
Governor may make an order for the safe custody of such person, as 
if the same decision had been made in respect of him by a civil court 
in the province of Canada in which that court martial was held. 


(4) Where the decision of a court martial held out of Canada is that 
the accused person is unfit to stand or continue his trial on account of 
insanity, the court martial shall order that person to be kept in strict 
custody and he shall be transferred, as soon as conveniently may be, 
to the province of Canada in which he is domiciled, and upon transfer 
to that province he shall be kept in custody until the pleasure of the 
Lieutenant-Governor of the province is known and the Lieutenant- 
Governor may make an order for the safe custody of such person, as 
if the same decision had been made in respect of him by a civil court 
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in that province; and, in the case of an accused person who is not domi- 
ciled in any province, the Minister may make such arrangements for 
the benefit and welfare of that person as to the Minister seem fit. 


(5) No decision of a court martial that an accused person is unfit 
to stand or continue his trial by reason of insanity prevents that person 
being afterwards tried in respect of the offence or of any other offence 
of which he might have been found guilty on the same charge; and the 
period during which he is unfit to stand or continue his trial by reason 
of insanity shall not be taken into account in applying to him in respect 
of that offence the provisions of section 60. 1950, c. 43, s. 166. 


DECISION WHERE ACCUSED INSANE WHEN OFFENCE COMMITTED. 


167. (1) Where evidence is given at a court martial that a person 
charged with a service offence was insane at the time of the commission 
of that offence, the court martial, if it finds that person not guilty of 
the offence, shall make a special finding as to whether he was insane at 
the time of the commission of the offence and whether he was found 
not guilty by reason of insanity. 


(2) Where a court martial held in Canada makes a special finding 
under subsection (1) that an accused person was insane, it shall order 
that person to be kept in strict custody and he shall be kept in custody 
until the pleasure of the Lieutenant-Governor of the province is known 
and the Lieutenant-Governor may make an order for the safe custody 
of such person, as if the same finding had been made in respect of him 
by a a court in the province of Canada in which that court martial 
was held. 


(5) Where a court martial held out of Canada makes a special finding 
under subsection (1) that an accused person was insane, it shall order 
that person to be kept in strict custody and he shall be transferred, as 
soon as conveniently may be, to the province of Canada in which he is 
domiciled, and upon transfer to that province he shall be kept in custody 
until the pleasure of the Lieutenant-Governor of the province is known 
and the Lieutenant-Governor may make an order for the safe custody 
of such person, as if the same finding had been made in respect of him 
by a civil court in that province; and, in the case of an accused person 
who is not domiciled in any province, the Minister may make such 
arrangements for the benefit and welfare of that person as to the Minister 
seem fit. 1950, c. 43, s. 167. 


MINUTES OF PROCEEDINGS OF COURTS MARTIAL. 


168. A copy of the minutes of the proceedings of a court martial 
and of the form of the Statement of Appeal mentioned in section 188 
shall be delivered without charge as soon as practical after the conclu- 
sion of the trial to the person who has been tried and found guilty by 
that court martial. 1950, c. 43, s. 168. 
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PAR Pe Viilb 
PROVISIONS APPLICABLE TO FINDINGS AND SENTENCES AFTER TRIAL. 


EXECUTION OF PUNISHMENT OF DEATH. 


168a. The execution of a punishment of death under this Act, whether 
the sentence was passed in Canada or elsewhere, shall be as prescribed 
by regulations made by the Governor in Council, and, without limiting 
the generality of the foregoing, the regulations may make provision for 


(a) the custody and treatment of the person under sentence and his 
removal from one place or establishment to another between the 
passing of the sentence and the execution of the punishment, and 


(6) the manner in which, the person by whom and the country or 
territory, place and kind of establishment where the punishment 
is to be executed. 


IMPRISONMENT AND DETENTION. 


169. (1) Subject to subsection (8) and sections 176 and 177, the 
term of a punishment of imprisonment for two years or more, imprison- 
ment for less than two years or detention, shall commence on the date 
upon which the service tribunal pronounces sentence upon the offender. 


(2) The only time that shall be reckoned toward the completion 
of a term of punishment of imprisonment for two years or more, impri- 
sonment for less than two years or detention shall be the time that the 
offender spends in civil custody or service custody while under the 
sentence in which that punishment is included. 
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(3) Where a punishment mentioned in subsection (2) cannot lawfully be 
carried out by reason of a vessel being at sea or in a port at which there is no 
suitable place of incarceration, the offender shall as soon as practical, having 
regard to the exigencies of the service, be sent to a place where the punishment 
can lawfully be carried out, and the period of time prior to the date of arrival 
of the offender at that place shall not be reckoned toward the completion of 
the term of the punishment. 1950, c. 43, s. 169. 


169A. (1) Such places as are designated by the Minister for the purpose 
shall be service prisons and detention barracks and any hospital or other place 
for the reception of sick persons to which a person who is a service convict, 
service prisoner or service detainee has been admitted shall, as respects that 
person, be deemed to be part of the place to which he has been committed. 


(2) The nature of and the manner of imposing corrective measures for 
breach of the regulations, orders and rules applicable in respect of service prisons 
and detention barracks by a person committed thereto as the result of a sentence 
passed upon him, and the terms and conditions of remission for good conduct 


of any part of a punishment involving incarceration, shall be as prescribed in N 


regulations made by the Governor in Council. 


(3) Corrective measures referred to in subsection (2) shall not include 
whipping or paddling or any of the punishments referred to in paragraphs (a) 
to (Z) of subsection (1) of section 121, and such corrective measures shall not 
be imposed so as to increase the duration of any punishment involving a term 
of incarceration. 


PUNISHMENTS REQUIRING APPROVAL. 


170. (1) A punishment of death imposed by a court martial is subject 
to approval by the Governor in Council and shall not be carried out unless so 
approved. 


(2) A punishment of dismissal with disgrace from Her Majesty’s service or 
of dismissal from Her Majesty’s service, whether it is expressly included in the 
sentence passed by a service tribunal or whether it is deemed to be included 
in the sentence pursuant to paragraph (b) or paragraph (c) of subsection (4) 
of section 121 is subject to approval by the Minister or such authorities as are 
prescribed in regulations and shall not be carried out unless so approved; but 
any punishment of imprisonment for two years or more, imprisonment for less 
than two years or detention included in the sentence shall commence and be 
carried out under section 169 as if the sentence had not included a punishment 
of dismissal with disgrace from Her Majesty’s service or dismissal from Her 
Mayjesty’s service, as the case may be. 


(3) A punishment of dismissal with disgrace from Her Majesty’s service or 
dismissal from Her Majesty’s service shall be deemed to be carried out as of 
the date upon which the release of the offender from the Canadian Forces is 
effected. 


(4) An authority mentioned in section 173 has power to substitute a new 
punishment for 


(a) a punishment of death that has not been approved under subsection (1); 


(b) a punishment of dismissal with disgrace from Her Majesty’s service 
or dismissal from Her Majesty’s service that has not been approved 
under subsection (2); or 


(c) a punishment, imposed by a commanding officer at a summary trial, 
that has not been approved under subsection (2) or (5) of section 136, 
as the case may be. 1950, c. 43, s. 170. 
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QUASHING OF FINDINGS. 


17. (1) The Minister, and such other authorities as he may prescribe 
or appoint for that purpose, may quash any finding of guilty made by a 
service tribunal. 

(2) Where, after a finding of guilty has been quashed, no other finding 
of guilty remains, the whole of the sentence passed by the service tribunal 
ceases to have force and effect. 

(3) Where, after a finding of guilty has been quashed another finding of 
guilty remains, and any punishment included in the sentence passed by the 
service tribunal is in excess of the punishment authorized by this Act in respect 
of the findings of guilty which remain, or is, in the opinion of the authority 
who quashed the finding, unduly severe, he shall, subject to the conditions set 
out in section 175, substitute such new punishment or punishments as he 
considers appropriate. 1950, c. 43, s. 171. 


SUBSTITUTION OF FINDINGS. 


i'72. (1) The Minister, and such other authorities as he may prescribe 
or appoint for that purpose, may 
(a) substitute a new finding for any finding of guilty, made by a service 
tribunal, that is illegal or cannot be supported by the evidence, if the 
new finding could validly have been made by the service tribunal on the 
charge and if it appears that the service tribunal was satisfied of the 
facts establishing the offence specified or involved in the new finding; 
(b) substitute for the finding of guilty made by a service tribunal a new 
finding of guilty of some other offence if 
(i) the tribunal could on the charge have found the offender guilty 
under section 120 of that other offence, or 
(ii) the tribunal could have found the offender guilty of that other 
offence on any alternative charge that was laid, 
and it appears that the facts proved him guilty of that other offence. 
1955, c. 28, s. 8. 


(2) Where a new finding has been substituted for a finding made by a 
service tribunal and any punishment included in the sentence passed by the 
service tribunal is in excess of the punishment authorized by this Act in respect 
of the new finding, or is, in the opinion of the authority who substituted the 
new finding, unduly severe, he shall, subject to the conditions set out in section 
175, substitute such new punishment or punishments as he considers appro- 
priate. 1950, c. 43, s. 172. 


NEW TRIAL. 


H’@2A. (1) Where a service tribunal has found a person guilty of an 
offence and the Judge Advocate General certifies that in his opinion a new 
trial is advisable by reason of an irregularity in law in the proceedings before 
the service tribunal, the Minister may set aside the finding of guilty and direct 
a new trial, in which case that person shall be tried again for that offence as 
if no previous trial had been held. 

(2) Where at a new trial held pursuant to this section or section 199 a 
person is found guilty 

(a) the new punishment shall not be higher in the scale of punishments 

than the punishment imposed by the service tribunal in the first instance; 

(b) if the new punishment includes a term of incarceration, there shall be 

deducted from that term any time during which the offender had been 
incarcerated following the pronouncement of the previous sentence; and 
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(c) if the new punishment is in the same paragraph in the scale of punish- 
ments as the punishment imposed by the service tribunal in the first 
instance, the new punishment shall not be in excess of the previous 
punishment. 


(3) The Minister may dispense with any new trial directed under this 
section or under section 191. 1955, c. 28, s. 9. 


SUBSTITUTION OF PUNISHMENTS. 


173. Where a service tribunal has passed a sentence in which is included 
an illegal punishment, the Minister, and such other authorities as he may 
prescribe or appoint for that purpose, may, subject to the conditions set out 
in section 175, substitute for the illegal punishment such new punishment or 
punishments as he considers appropriate. 1950, c. 438, s. 173. 


MITIGATION, COMMUTATION AND REMISSION OF PUNISHMENTS. 


174. The Minister, and such other authorities as he may prescribe or 
appoint for that purpose, may, subject to the conditions set out in section 
175, mitigate, commute or remit any or all of the punishments included in a 
sentence passed by a service tribunal. 1950, c. 48, s. 174. 


CONDITIONS APPLICABLE TO NEW PUNISHMENTS. 


175. The following conditions apply where under this Act a new punish- 
ment, by way of substitution or commutation, replaces a punishment imposed. 
by a service tribunal, 


(a) the new punishment shall not be any punishment that could not 
legally have been imposed by the service tribunal on the charges of which 
the offender was found guilty and in respect of which the findings have 
not been quashed or set aside by way of substitution; 


(b) the new punishment shall not be higher in the scale of punishments 
than the punishment imposed by the service tribunal in the first instance 
and, if the sentence passed by the service tribunal included a punishment 
of incarceration, the new punishment shall not involve a period of in- 
carceration exceeding the period comprised in that sentence; 


(c) where the new punishment is detention and the punishment that it 
replaces is imprisonment for two years or more or imprisonment for less 
than two years, the term of detention from the date of alteration shall 
in no case exceed the term of imprisonment remaining to be served, and 
in any event shall not exceed a term of two years; and 


(d) where the offence of which a person has been found guilty by a service 
tribunal is an offence, prescribed in section 64, 65, 66 or 67, for which 
the punishment of death is mandatory, or in section 83, for which the 
punishment of dismissal with disgrace from Her Majesty’s service or 
dismissal from Her Majesty’s service is mandatory, or an offence to 
which paragraph (a) of subsection (2) of section 119 applies, the punish- 
ment may, subject to this section, be altered to any one or more of the 
punishments lower in the scale of punishments than the punishment 
provided for in the enactment prescribing the offence. 1950, c. 43, s. 175. 


EFFECT OF NEW PUNISHMENTS. 


176. Where under the authority of this Act, a new punishment, by reason 
of substitution or commutation, replaces a punishment imposed by a service 
tribunal, the new punishment has force and effect as if it had been imposed 
by the service tribunal in the first instance and the provisions of the Code of 
Service Discipline shall apply accordingly; but where the new punishment 
involves incarceration, the term of the new punishment shall be reckoned from 
the date of substitution or commutation, as the case may be. 1950, c. 43, 
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SUSPENSION OF IMPRISONMENT OR DETENTION, 


177. (1) Where an offender has been sentenced to imprisonment for 
two years or more, imprisonment for less than two years or detention, the 
carrying into effect of the punishment may be suspended by the Minister, 
or such other authorities as he may prescribe or appoint for that purpose; 
and the Minister or any authority so prescribed or appointed is referred to 
in this section as a “suspending authority”. 


(2) Where, in the case of an offender upon whom any punishment mention- 
ed in subsection (1) has been imposed, suspension of the punishment has been 
recommended, the authority empowered to commit the offender to a penitenti- 


ary, civil prison, service prison or detention barrack, as the case may be, may 


postpone committal until directions of a suspending authority have been 
obtained. 


(3) A suspending authority may, in the case of an offender upon whom 
any punishment mentioned in subsection (1) has been imposed, suspend the 
punishment whether or not the offender has already been committed to under- 
go that punishment. 


(4) Where a punishment is suspended before the offender has been commit- 
ted to undergo the punishment, he shall, if in custody, be discharged from 
custody and the term of the punishment shall not commence until the offender 
has been ordered to be committed to undergo that punishment. 


(5) Where a punishment is suspended after the offender has been committed 
to undergo the punishment, he shall be discharged from the place in which 
he is incarcerated and the currency of the punishment shall be arrested from 
the day on which he is so discharged, until he is again ordered to be committed 
to undergo that punishment. 


(6) Where a punishment has been suspended, it may at any time, and shall 
at intervals of not more than three months, be reviewed by a suspending 
authority and if on such review it appears to the suspending authority that 
the conduct of the offender, since the punishment was suspended, has been 
such as to justify a remission of the punishment, he shall remit it. 


(7) A punishment, except a punishment referred to in subsection (10), 
that has been suspended shall be deemed to be wholly remitted on the expira- 
tion of a period, commencing on the day the suspension was ordered, equal 
to the term of the punishment less any time during which the offender has been 
incarcerated following pronouncement of the sentence, unless the punishment 
has been put into execution prior to the expiration of that period. 1955, e. 
28, s. 10. 


(8) A suspending authority may, at any time while a punishment is 
suspended, direct the authority who is empowered to commit the offender to 
commit him, and from the date of the committal order that punishment ceases 
to be suspended. 


(9) Where a punishment that has been suspended under this section is 
put into execution, the term of the punishment shall be deemed to commence 
on the date upon which it is put into execution, but there shall be deducted 
from the term any time during which the offender has been incarcerated follow- 
ing pronouncement of the sentence. 1950, c. 43, s. 177. 


(10) A punishment of detention not exceeding thirty days that has been 
suspended shall be deemed to be wholly remitted upon the expiration of one 
year commencing on the day the suspension was ordered, unless the punish- 
ment has been put into execution prior to the expiration of that period. 1955, 


c. 28, 8. 10. 
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COMMITTAL TO IMPRISONMENT OR DETENTION. 


178. (1) The Minister may prescribe or appoint authorities for 
the purposes of this section and any such authority is referred to in 
this section as a ‘committing authority”’. 


(2) Repealed. 1956, c. 18, s. 12. 


(3) A committal order, in such form as is prescribed in regulations, 
made by a committing authority is a sufficient warrant for the committal 
of a service convict, service prisoner or service detainee to any lawful 
place of confinement. 


(4) A committing authority may from time to time by warrant 
order that a service convict, service prisoner or service detainee shall 
be transferred from the place to which he has been committed to undergo 
his punishment to any other place in which that punishment may law- 
fully be put into execution. 


(5) Until he is delivered to the place where he is to undergo his punish- 
ment or while he is being transferred from one such place to another 
such place, a service convict, service prisoner or service detainee may 
be held in any place, either in service custody or in civil custody or at 
one time in service custody and at another time in civil custody, as 
occasion may require, and may be transferred from place to place by 
any mode of conveyance, under such restraint as is necessary for his 
safe conduct. 


(6) Where a punishment of imprisonment for two years or more 
is to be put into execution, the service convict shall as soon as practical 
be committed to a penitentiary, there to undergo his punishment ac- 
cording to law; except that a committing authority may, in accordance 
with regulations made by the Governor in Council, order that a service 
convict be committed to a service prison there to undergo his punish- 
ment or part of his punishment, and where a service convict has under- 
gone part of his punishment in a service prison and a committing author- 
ity then orders him to be committed to a penitentiary, the service 
convict may be so committed notwithstanding that the unexpired 
portion of the term of his punishment is less than two years. 


(7) Where a punishment of imprisonment for less than two years 
is to be put into execution, the service prisoner shall as soon as practical 
be committed to a civil prison there to undergo his punishment according 
to law; except that a committing authority may, in accordance with 
regulations made by the Governor in Council, order that a service 
prisoner be committed to a service prison or detention barrack there 
to undergo his punishment or part of his punishment. 
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(8) Where a punishment of detention is to be put into execution, 
the service detainee shall as soon as practical be committed to a deten- 
tion barrack there to undergo his punishment. 1950, c. 48, s. 178. 


TEMPORARY REMOVAL FROM INCARCERATION, 


179. Where the exigencies of the service so require, a service 
convict, service prisoner or service detainee may, by an order made by a 
committing authority mentioned in section 178, be removed tempor- 
arily from the place to which he has been committed for such period 
as may be specified in that order but, until his return to that place, 
he shall be retained in service custody or civil custody, as occasion 
may require, and no further committal order is necessary upon his 
return to that place. 1950, c. 48, s. 179. 


RULES APPLICABLE TO SERVICE CONVICTS AND SERVICE PRISONERS. 


180. While a service convict is undergoing punishment in a peniten- 
tiary or a service prisoner is undergoing punishment in a civil prison, 
he shall be dealt with in the same manner as other prisoners in the 
place where he is undergoing punishment, and all rules applicable in 
respect of a person sentenced by a civil court to imprisonment in a 
penitentiary or civil prison, as the case may be, in so far as circumstances 
permit, apply accordingly; but a service convict undergoing punish- 
ment in a penitentiary or a service prisoner undergoing punishment in 
a civil prison shall not be discharged therefrom until the expiration 
of the term of his punishment, as reduced for good conduct by virtue 
of any rules in effect in that penitentiary or civil prison, unless an author- 
ity mentioned in section 174 or section 177 orders that he be discharged 
epee prior to the expiration of the term of his punishment. 1950, 
@ 43) s2180: 


VALIDITY OF DOCUMENTS. 


181. The custody of a service convict, service prisoner or service 
detainee is not illegal by reason only of informality or error in or in 
respect of a document containing a warrant, order or direction issued 
in pursuance of this Act, or by reason only that such document deviates 
from the prescribed form; and any such document may be amended 
appropriately at any time by the authority who issued it in the first 
instance or by any other authority empowered to issue documents of 
the same nature. 1950, c. 43, s. 181. 


INSANITY DURING IMPRISONMENT OR DETENTION. 


182. A service convict or service prisoner who, having been released 
from the Canadian Forces, is or becomes insane, mentally ill or mentally 
deficient while undergoing punishment in a penitentiary or a civil prison, 
shall be treated in the same manner as if he were a person undergoing 
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a term of imprisonment in such penitentiary or civil prison by virtue 
of the sentence of a civil court. 1950, c. 48, s. 182. 


1838. A service convict, service prisoner or service detainee who, 
having been released from the Canadian Forces, is or becomes insane, 
mentally ill or mentally deficient while undergoing punishment in a 
service prison or detention barrack, may, in the discretion of the com- 
manding officer of that service prison or detention barrack, be made 
available to the Lieutenant-Governor of the province in which the 
service prison or detention barrack is situated, in order that he may 
be treated in the manner provided for in the provisions of the Criminal 
Code relating to the removal of any person imprisoned in any prison 
other than a penitentiary, who is insane, mentally ill, or mentally 
deficient, to a place of safe keeping, and, pending action under those 
provisions, he shall be kept in strict custody until his case has been 
disposed of under those provisions, whether or not his term of im- 
prisonment or detention has expired. 1950, c. 43, s. 188. 


TRANSFER OF OFFENDERS. 


183A. (1) A person who has been found guilty of an offence by a 
civil court in Canada, or by a civil or military tribunal of any country 
other than Canada, and sentenced to a term of incarceration may, with 
the approval of the chief of staff of the service with which he was serving 
at the time of the conviction or some officer designated by him, be 
transferred to the custody of the appropriate civil or military authorities 
of Canada for incarceration under this Act, and any person so transferred 
may, in lieu of the incarceration to which he was sentenced, be imprisoned 
or detained for the term or the remainder of the term of incarceration 
to which he was sentenced as though he had been sentenced for that 
term by a service tribunal, and the provisions of this Part are applicable 
in respect of every person so transferred as though he had been so 
sentenced. 


(2) A person who has been found guilty of an offence by a civil court 
in Canada shall not be transferred under subsection (1) 


(a) without the consent of the Attorney General of the province 
in which he is incarcerated if he was sentenced by the civil court 
for a term of less than two years, or 


(b) without the consent of the Attorney General of Canada if he 
was sentenced by the civil court for a term of two years or more. 


RESTITUTION OF PROPERTY 


183B. (1) Where a person is convicted of an offence under the Code 
of Service Discipline, the service tribunal shall order that any property 
obtained by the commission of the offence shall be restored to the person 
apparently entitled to it, if at the time of the trial the property is before 
the service tribunal or has been detained, so that it can be immediately 
restored to that person under the order. 
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(2) Where an accused is tried for an offence but is not convicted, 
and it appears to the service tribunal that an offence has been committed, 
the service tribunal may order that any property obtained by the com- 
mission of the offence shall be restored to the person apparently entitled 
to it, if at the time of the trial the property is before the service tribunal 
or has been detained, so that it can be immediately restored to that 
person under the order. 


(3) An order shall not be made under this section in respect of 


(a) property to which an innocent purchaser for value has acquired 
lawful title, 


(b) a valuable security that has been paid or discharged in good 
faith by a person who was liable to pay or discharge it, or 


(c) a negotiable instrument that has, in good faith, been taken or 
received by transfer or delivery for valuable consideration by a 
person who had no notice and no reasonable cause to suspect that 
an offence had been committed. 


(4) An order made under this section shall be executed by the persons 
by whom the process of the service tribunal is ordinarily executed. 


PART IX. 
APPEAL, REVIEW AND PETITION. 


GENERAL PROVISIONS. 


184. For the purposes of this Part, the expression “legality” and 
““llegal’”’ shall be deemed to relate either to questions of law alone or 
questions of mixed law and fact. 1950, c. 48, s. 184. 


185. Nothing in this Part is in derogation of the powers conferred 
under Part VIII to quash findings or alter findings and sentences. 
1950, c. 43;1S.,180, 


RIGHT TO APPEAL. 


186. Every person who has been tried and found guilty by a court 
martial, subject to subsection (3) of section 188, has a right to appeal 
in respect of any or all of the following matters: 


(a) the severity of the sentence; 

(b) the legality of any or all of the findings; or 

(c) the legality of the whole or any part of the sentence. 1950, c. 48, 
s. 186. 


187. The right of any person to appeal from the finding or sentence 
of a court martial shall be deemed to be in addition to and not in deroga- 
tion of any rights that he has under the law of Canada. 1950, c. 43, 
su18%, 
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ENTRY OF APPEALS. 


488. (1) An appeal under this Part shall be stated on a form to 
be known as a Statement of Appeal, which shall contain particulars 
of the grounds upon which the appeal is founded and shall be signed 
by the appellant. 


(2) A Statement of Appeal is not invalid by reason only of informality 
or the fact that it deviates from the prescribed form. 


QR(Army) 


Form. 


Validity. 


(3) No appeal under this Part shall be entertained unless the State- ee 


ment of Appeal is delivered to a superior officer or to any person by 
whom the appellant is held in custody 


(a) within fourteen days after delivery to the offender, pursuant 
to section 168, of a copy of the minutes of the proceedings and of 
the form of the Statement of Appeal; or 

(b) where the finding or sentence in respect of which the offender 
intends to enter an appeal has been altered under section 170, 
172, 173 or 174, within fourteen days after the date upon which 
notice of such alteration is given to the offender. 


(4) All Statements of Appeal shall be forwarded to the Judge Advo- 
cate General. 1950, c. 48, s. 188. 


PRELIMINARY DISPOSITION OF APPEALS. 


E89. (1) Where an appeal relates only to the severity of the sentence, 
mentioned in paragraph (a) of section 186, the Judge Advocate General 
shall forward the Statement of Appeal to an authority who, under 
section 174, has power to mitigate, commute or remit punishments 
and that authority may dismiss the appeal or, subject to Part VIII, 
may mitigate, commute or remit the punishments comprised in the 
sentence. 


66A. (2) 


limits. 


Where sent. 


When 
quantum of 
sentence 
only 
involved. 


AL 15 


we 
‘i ancients 
‘ ¥ 
: 
: igen 
Zz na 
. a ‘eiamenaaled 
5 Wi f is: 
¥ : 
» 
_ 
> 
a) stent y/ 
jo raytaany 
hte SmaI 1S 
pe yuo 
y , , ebovadory cet 
iaite 
nay 
oa 
, 
) 
i: 
on 
ifn 
an ’ 
ay 
> 
eo. 
4 F 
7% 
; | 
; ; 
ae er 2 . 
, 5 > 
ptr nne ie 
| 


ea ee me 


F i Vo) 


~~ " ° 


eek P 
@ odd can ak eh 
wot af ren d P 
bi! sage odes. mi fp 
suistrectig, 4 | 


ond Bit 
to bits Vas aes % efit a eee glo oF Mo? 
DRE We See tors tesqahs To” Snemets?!2 otf 10 remot 
es Bit) asicter ie Séotnot ffi Sofrotree Horgau orit'S aCe 
OTF ition ee betoils toad ne leans fie 19dK5. of Bba ad i 
doicw — seb ody tats arely ‘ttéetnot ctitiw. ATL 10 SYL , 
_tobnatio, odt. a4, Aavig af noitet@ils, done Yo, a 


cove fnA delet att orbobreumoted {ate lesqgA W attonnote HA (2) 
S8l 2, 6b .9 O6el Iewned 9i89 


AIATTTA TO WOEMAOTEIL WHAMIMIIAAS 

ued ree of to. wiieyeead? ofwiao aisles Issqqoure overt W a ) 85 
lmenoo sjscovbA oy bul odt 081. noosa to (a), dqarasiag i benoitnon 
thes .odw ythodins 1g ob Isaqads io) dnaenstste as) rene lade 
aberoneastaizssicy tino: to autos sieokion, od. swog abil AVE soit 
LIP nah oF Jooitine jo langige ot aeiterath “75 Hieitod Yaa dies aa 
i mt boebsnutiey ‘adsicessfelst sft ‘ort thers’ ba 2 ptonirtios odestititer 

RW ty yeni co 


Vo é ee Ge AP DEG bret > (em 


Jed 
b ; " Bier 9 4 Be ' ee ra ee 
ta ae) qh) PP y OM, Spee 
en (ee eae ee | 

Me Seas, _ 
i Phe. as g a Ae teeter. Mog, s.. all, 

. Po) a 

ALY A as ve i ee 4 i p ie, A 


ur ty yt 


eg; :. - A Boi ih: 7 


QR(Army) Appendix XI 


National Defence Act 


(2) Where an appeal relates to the legality of the findings, as men- 
tioned in paragraph (b) of section 186, the Statement of Appeal shall be 
referred by the Judge Advocate General to the Court Martial Appeal 
Board provided for in this Part, unless the appropriate chief of staff, 
acting on the certificate of the Judge Advocate General that all of the 
findings in respect of which an appeal has been made are illegal, quashes 
such findings. 


(3) Where an appeal relates to the legality of the sentence, mentioned 
in paragraph (c) of section 186, the Statement of Appeal shall be referred 
by the Judge Advocate General to the Court Martial Appeal Board, 
unless the Judge Advocate General certifies that there is no finding in 
respect of which any sentence could legally be passed, in which case 
the sentence shall be null and void. 1950, c. 43, s. 189. 


COURT MARTIAL APPEAL BOARD. 


190. (1) There shall be a Court Martial Appeal Board, which 
shall hear and determine all appeals referred to it under this Part. 


(2) The Court Martial Appeal Board shall consist of the following 
members: 


(a) a Chairman, who shall be a judge of the Exchequer Court or 
of a superior court of criminal jurisdiction as that expression is 
defined in the Criminal Code; and 


(b) two or more other persons each of whom shall be a judge or retired 
judge of the Exchequer Court or of a superior court of criminal 
jurisdiction as that expression is defined in the Criminal Code, 
or a barrister or advocate of not less than five years standing, 


all of whom shall be appointed by the Governor in Council. 


(3) The Chairman of the Court Martial Appeal Board shall preside 
at sittings of the Board, unless he appoints another member to be the 
presiding member in his place. 


(4) The Minister may require the Court Martial Appeal Board to 
sit and hear appeals at any place or places, and the Chairman of the 
Board shall arrange for sittings and hearings accordingly. 


(5) Three members of the Court Martial Appeal Board shall be a 
quorum, and the decision on any appeal shall be determined by the 
vote of the majority of the members present, and in the event of an 
equality of votes, the Chairman or other presiding member has a 
second or casting vote. 


(6) Where an appeal has been wholly or partially dismissed by the 
Court Martial Appeal Board, and there has been dissent in the Board, 
the appellant shall forthwith be informed of that dissent. 


(7) The Court Martial Appeal Board may hear evidence, including 
new evidence, as it may deem expedient, and the Board may sit in 
camera or in public, and for the performance of its duties has all of the 
powers vested in commissioners under Part I of the Inquiries Act. 
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(8) The members of the Court Martial Appeal Board shall be paid 
such fees and allowances as may be prescribed by the Governor in 
Council. 1950, c. 43, s. 190. 

(9) The Chairman of the Court Martial Appeal Board may authorize 
any other member of the Board to exercise any of the powers or functions 
of the Chairman under this section. 1955, c. 28, s. 11. 


DISPOSITION OF APPEALS BY COURT MARTIAL APPEAL BOARD. 


191. (1) Upon the hearing of an appeal respecting the legality of 
a finding of guilty on any charge, the Court Martial Appeal Board, if 
it allows the appeal, shall set aside the finding and 
(a) direct a finding of not guilty to be recorded in respect of that 
charge, or 
(b) direct a new trial on that charge, in which case the appellant 
shall be tried again as if no trial on that charge had been held. 1955, 
CPZSAS 12: 
(2) Where the Court. Martial Appeal Board has set aside a finding 
of guilty and no other finding of guilty remains, the whole of the sentence 
ceases to have force and effect. 1950, c. 48, s. 191. 


(8) Where the Court Martial Appeal Board has set aside a finding 
of guilty but another finding of guilty remains, the Board shall forth- 
with refer the proceedings to the Minister, or to such other authority 
as he may prescribe or appoint for that purpose, who shall 

(a) affirm the punishment imposed by the court martial if the court 

martial could legally have imposed that punishment upon the 
finding of guilty that remains; or 

(b) subject to section 175, substitute for the punishment imposed 

by the court martial such new punishment or punishments as he 
considers appropriate. 


(4) Where an appellant has been found guilty of an offence and 
the court martial could on the charge have found him guilty under 
section 120 of some other offence, or could have found him guilty of 
some other offence on any alternative charge that was laid, and on the 
actual finding it appears to the Court Martial Appeal Board that the 
facts proved him guilty of that other offence, the Board may, instead 
of allowing or dismissing the appeal, substitute for the finding of guilty 
made by the court martial a finding of guilty of that other offence, and 
the Board shall forthwith refer the proceedings to the Minister, or to 
such other authority as he may prescribe or appoint for that purpose, 
who shall 

(a) affirm the punishment imposed by the court martial if the court 

martial could legally have imposed that punishment upon the 
substituted finding of guilty; or 

(b) subject to section 175, substitute for the punishment imposed 

by the court martial such new punishment or punishments as 
he considers appropriate. 

(5) Where, pursuant to subsection (8) or (4), a new punishment is 
substituted, the punishment imposed by the court martial thereupon 
ceases to have effect and section 176 applies to the new punishment 
or punishments. 
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192. Upon the hearing of an appeal respecting the legality of a 
sentence passed by a court martial, the Court Martial Appeal Board, 
if it allows the appeal, shall forthwith refer the proceedings to the 
Minister, or to such other authority as the Minister may prescribe or 
appoint for that purpose, who shall, subject to section 175, substitute 
for the punishment imposed by the court martial such new punishment 
or punishments as he considers appropriate and every punishment 
comprised in the sentence passed by the court martial thereupon ceases 
to have force and effect; and section 176 applies to the new punishment 
or punishments. 1950, c. 48, s. 192. 


193. Notwithstanding anything in this Part, the Court Martial 
Appeal Board may disallow an appeal if, in the opinion of the Board, 
to be expressed in writing, there has been no substantial miscarriage 
of justice. “1950, c. 43, s., 193. 


194. Where a punishment included in a sentence has been dealt 
with pursuant to subsection (8) of section 191 or section 192, the new 
punishment shall be subject to mitigation, commutation, remission or 
suspension in the same manner and to the same extent as if it had been 
passed by the court martial that tried the appellant. 1950, c. 48, s. 194. 


194A. Where it appears to the Judge Advocate General that no 
substantial grounds of appeal have been shown, or that the appellant 
has abandoned his appeal, the Judge Advocate General may refer the 
appeal to the Court Martial Appeal Board for summary determination, 
and where an appeal is referred to the Board under this section, the 
Board may, if it considers 


(a) that the appeal has been abandoned, or 


(b) that no substantial grounds of appeal have been shown and the 
appeal can be determined without being adjourned for a full hearing, 
dismiss the appeal summarily without calling on any person to appear. 


RULES OF APPEAL PROCEDURE. 


195. (1) The Chairman of the Court Martial Appeal Board, with 
the approval of the Governor in Council, may make rules not incon- 
sistent with this Act respecting 


(a) the seniority of members of the Board for the purpose of presiding 
at appeals; 


(b) the practice and procedure to be observed at hearings; 
(c) the conduct of appeals; 


(d) the production of the minutes of the proceedings of any court 
martial in respect of which an appeal is taken; 


(e) the Pra aa of all other documents and records relating to an 
appeal; 
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(f) the extent to which new evidence may be introduced; 

(g) the circumstances in which the appellant may attend or appear 
before the Board on the hearing of his appeal, but no such rule shall 
deprive an appellant of the right to be present on the hearing of 
his appeal from a sentence of death; 

Bode (h) provision for and payment of fees of counsel for the appellant; 

c. 24, 8. 5(5). and 

See (4) the circumstances in which an appeal may be considered to be 

¢. 24, 8. 5(5). abandoned for want of prosecution, and the summary disposition 
by the Board of such appeals, and of appeals showing no substantial 
grounds. 

Publication. (2) No rule made under this section has effect until it has been pu- 
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APPEAL TO SUPREME COURT OF CANADA. 


196. (1) A person whose appeal has been wholly or partially dis- 
missed by the Court Martial Appeal Board may, where there has been 
dissent in the Board, appeal to the Supreme Court of Canada with leave 
of the Attorney General of Canada. 


(2) An application for leave to appeal under subsection (1) shall be 
delivered to the Attorney General of Canada within thirty days of 
nO to the appellant of the decision of the Court Martial Appeal 

oard. 


(3) The Supreme Court of Canada, in respect of the hearing and 
determination of an appeal under this section, has the same powers, 
duties and functions as the Court Martial Appeal Board has under 
this Act, and sections 191 to 194 apply with such adaptations and modific- 
ations as the circumstances may require. 1950, c. 43, s. 196. 


REVIEW AFTER EXPIRATION OF RIGHT TO APPEAL. 


197. Upon the expiration of the period mentioned in subsection 
(3) of section 188 within which an appeal may be made, the proceedings 
of every court martial shall be reviewed by the Judge Advocate General 
in respect of any matter mentioned in paragraph (b) or (c) of section 
186 on which an appeal has not been made. 1950, c. 43, s. 197. 


198. Where, upon the review mentioned in section 197, the Judge 
Advocate General certifies that any finding or punishment is illegal, 
he shall refer the minutes of the proceedings of the court martial to 
the appropriate chief of staff for such action under this Act as that 
chief of staff may deem fit. 1950, c. 48, s. 198. 
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PETITION FOR NEW TRIAL. 


199. (1) Every person who has been tried and found guilty by a 
court martial has a right to petition for a new trial on grounds of new 
evidence discovered subsequent to his trial. 


(2) No petition under this section shall be entertained unless it is 
delivered to an officer designated for that purpose in regulations 


(a) within one year after the date of the pronouncement of the finding, 
or 


(b) within one year after any punishment of incarceration, under- 
gone by the petitioner in consequence of his trial, has been carried 
out, 


whichever is the later. 


(3) Every petition under this section shall be forwarded to the Judge 
Advocate General who shall refer the petition with his recommendation 
to the appropriate chief of staff who, if he is of the opinion that the 
petition should be granted, shall order a new trial, in which case the 
petitioner shall be tried again as if no trial had been held. 


(4) Repealed. 1955, c. 28, s. 9. 


PAR Xs 
MISCELLANEOUS PROVISIONS HAVING GENERAL APPLICATION. 


WITNESSES AND COUNSEL AT COURTS MARTIAL, 


200. (1) For the purposes of this section, ‘court martial”, in 
addition to the tribunals mentioned in paragraph (7) of section 2, includes 
a commissioner taking evidence under this Act; and references in this 
section to the president or members of a court martial shall be deemed 
to include references to any such commissioner. 


(2) Every person required to give evidence before a court martial 
may be summoned under the hand of the authority by whom the court 
martial was convened, established or appointed, or the Judge Advocate 
General, or under the hand of the president, judge advocate or com- 
missioner taking evidence under this Act. 


(3) A person summoned under subsection (2) may be required to 
bring with him and produce at a court martial any documents in his 
possession or under his control relating to the matters in issue before 
the court martial. 


(4) A witness summoned or attending to give evidence before a 
court martial shall be paid such witness fees and allowances for expenses 
of attendance as are prescribed in regulations. 
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(5) Any conduct of counsel before a court martial that would be 
liable to censure or be contempt of court if it took place before a civil 
court in the place where the court martial is held is likewise liable to 
censure or is contempt of court in the case of a court martial; and the 
regulations governing the procedure of courts martial are binding upon 
counsel appearing before courts martial, and wilful disobedience of 
those regulations shall, if persevered in, be deemed to be contempt of 
court. #1950, '¢2'43} Ss 200; 


(6) A court martial, by order under the hand of the president or a 
commissioner taking evidence under this Act, may cause counsel to 
be removed from the court martial for contempt. 


201. Every person when required to give evidence on oath under 
this Act shall take his oath in the form prescribed in regulations and 
that oath, in respect of any prosecution for perjury under the Criminal 
Code, has the same force and effect as an oath taken before a civil court. 
1950, c. 48, s. 201. 


DISPOSAL BY CIVIL AUTHORITIES OF DESERTERS AND 
ABSENTEES WITHOUT LEAVE. 


202. (1) For the purposes of this section ‘‘justice’’ means a justice 
as defined in the Criminal Code. 


(2) Upon reasonable suspicion that a person is a deserter or absentee 
without leave, it is lawful for any constable, or if no constable can be 
immediately met with, for any officer, man or other person, to apprehend 
that suspected person and forthwith to bring him before a justice. 


(8) A justice, if he is satisfied by evidence on oath that a deserter 
or absentee without leave is, or is reasonably suspected to be, within 
his jurisdiction, may issue a warrant authorizing the deserter or absentee 
without leave to be apprehended and brought forthwith before him 
or any other justice. 


(4) Where a person is brought before a justice charged with being 
a deserter or absentee without leave under this Act, that justice may 
examine into the case in like manner as if that person were brought 
before him accused of an indictable offence. 


(5) A justice, if satisfied either by evidence on oath or by the admis- 
sion of a person brought before him under this section that he is a 
deserter or absentee without leave, shall cause him to be delivered into 
service custody in such manner as the justice may deem most expedient; 
and, until he can be so delivered, the justice may cause him to be held 
in civil custody for such time as appears to the justice reasonably neces- 
sary for the purpose of delivering him into service custody. 


(6) Where a person has admitted that he is a deserter or absentee 
without leave and evidence of the truth or falsehood of the admission 
is not then forthcoming, the justice before whom that person is brought 
shall remand him for the purpose of obtaining information as to the 
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truth or falsehood of the admission; and for that purpose the justice 
shall transmit to such authorities of the Canadian Forces as the Minister 
may prescribe, a report which shall contain such particulars and be in 
such form as may be prescribed by the Minister. 


(7) A justice, before whom a person is brought under this section, Remands. 
may from time to time remand that person for a period not exceeding 
eight days on each appearance before him, but the whole period during 
which a person is so remanded shall not be longer than appears to the 
justice reasonably necessary for the purpose of obtaining the informa- 
tion mentioned in subsection (6). 


(8) Where a justice before whom a person is brought under this rier ie 
section causes him to be delivered into service custody or to be held disposal” 
in civil custody, the justice shall transmit to such authorities of the 
Canadian Forces as the Minister may prescribe, a report. which shall 
contain such particulars and be in such form as may be prescribed 


by the Minister. 


(9) Where a person surrenders himself to a constable and admits H-bort 
desertion or absence without leave, the constable in charge of the person 
police station to which he is brought shall forthwith inquire into the <elivered 
case and, if it appears to him from the admission that such person is a service 
deserter or absentee without leave, he may cause him to be delivered °'s*°4y- 
into service custody, without bringing him before.a justice; and in 
that event the constable shall transmit to such authorities of the Cana- 
dian Forces as the Minister may prescribe, a report which shall contain 
such particulars and be in such form as may be prescribed by the Minister. 


1950, c. 48, s. 202. . 


CERTIFICATE OF CIVIL COURTS. 


203. Where any person subject to the Code of Service Discipline Procedure. 

has at any time been tried by a civil court, the clerk of that court or 
other authority having custody of the records of the court shall, if 
required by any officer of the Canadian Forces, transmit to that officer 
a certificate setting forth the offence for which that person was tried, 
together with the judgment or order of the court thereon, and shall 
Bo cee for that certificate the fee authorized by law. 1950, c. 48, 
S. ; 


DUTIES RESPECTING INCARCERATION. 


204. (1) Every warden, governor, gaoler, commanding officer, sr plalbahoie® 
commandant or other keeper of a penitentiary, civil prison, service ° 
prison or detention barrack shall take cognizance of any warrant of 
committal purporting to be signed by a committing authority men- 
tioned in section 178 and shall receive and detain, according to the 
exigency of that warrant, the offender mentioned therein and delivered 
into his custody and shall confine that person until discharged or deliv- 
ered over in due course of law. . 7 
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eo (2) Any person mentioned in subsection (1) to whom a Statement 

sf appal of Appeal is delivered under section 188 shall cause the Statement of 
Appeal to be forwarded forthwith to the Judge Advocate General. 
1950, c. 43, s. 204. 

MANGUVRES. 

had 205. (1) For the purpose of training the Canadian Forces, the 

authorize. Minister may authorize the execution of military exercises or move- 
ments, referred to in this section as ‘‘manceuvres’”’, over and upon such 
parts of Canada and during such periods as are specified. 

migtice, (2) Notice of manceuvres shall be given to the inhabitants of any 
area concerned by appropriate publication. 

pore (3) Units and other elements of the Canadian Forces may execute 
manceuvres on and pass over such areas as are specified under subsection 
(1), stop or control all traffic thereover whether by water, land or air, 
draw water from such sources as are available, and do all things reason- 
ably necessary for the execution of the manceuvres. 

aan (4) Any person who wilfully obstructs or interferes with manceuvres 
authorized under this section and any animal, vehicle, vessel or aircraft 
under his control may be forcibly removed by any constable or by any 
officer, or by any man on the order of any officer. 

ede (5) No action lies by reason only of the execution of manceuvres 
authorized under this section. 1950, c. 48, s. 205. 

EMERGENCY POWERS IN RELATION TO PROPERTY. 
Control 


of property 
in emer- 
gency. 


Duration. 


Enforce- 
ment of 
contracts. 


Emergency 
powers of 
commanding 
officer, 


206. (1) When the Governor in Council by reason of an emergency 
declares it to be expedient for Her Majesty to take control of property, 
including transportation or communications facilities in Canada or 
operating from Canada, the Minister may, by warrant under his hand, 
empower any person named in such warrant to take possession of prop- 
erty which he considers necessary for defence purposes or to assume 
the operation or management thereof for the service of Her Majesty 
in such manner as the Minister directs; and all persons employed in 
whatever manner in connection with such property shall obey the 
directions of the Minister or of the person named in the warrant. 


(2) A warrant mentioned in subsection (1) remains in force only 
so long as the emergency exists. 


(3) Where action relating to any property has been taken under 
subsection (1), all contracts and agreements in respect of that prop- 
erty, that would otherwise have been enforceable by or against the 
person who owns that property, including the directors, officers, servants 
and agents of that person, are enforceable by or against Her Majesty. 
1950, c. 48, s. 206. 


207. When an emergency exists, the officer in command of any 
unit of the Canadian Forces or any officer duly authorized by him may, 
subject to regulations made by the Governor in Council, enter upon, 
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take, impress, control, use, occupy, alter, remove or cause to be removed, 
destroy, desolate or lay waste any property imperatively required to 
be so dealt with immediately for the purpose of meeting the emergency. 
1950, c. 48, s. 207. 


208. Any person who suffers loss, damage or injury by reason of 
the exercise of any of the powers conferred by section 205, 206 or 207 
shall be compensated from the Consolidated Revenue Fund. 1950, 
c. 43, s. 208. 


EXEMPTION FROM TOLLS. 


209. (1) No duties or tolls, otherwise payable by law in respect 
of the use of any pier, wharf, quay, landingplace, highway, road, right 
of way, bridge or canal, shall be paid by or demanded from any unit 
or other element of the Canadian Forces or an officer or man when 
on duty or any person under escort or in respect of the movement of 
any materiel, except that the Treasury Board may authorize payment 
of duties and tolls in respect of such use. 


(2) Nothing in this section affects the liability for payment of duties 
or tolls lawfully demandable in respect of any vehicles or vessels other 
than those belonging to or in the service of Her Majesty. 1950, c. 43, 
s. 209. 


SHIPS IN CONVOY. 


210. Every master or other person in command of a merchant or 
other vessel under the convoy of any of Her Majesty’s Canadian ships 
shall obey the directions of the commanding officer of the convoy or the 
directions of the commanding officer of any of Her Majesty’s Canadian 
ships in all matters relating to the navigation or security of the convoy, 
and shall take such precautions for avoiding the enemy as may be 
directed by any such commanding officer; and if he fails to obey such 
directions, that commanding officer may compel obedience by force 
of arms, without being liable for any loss of life or property that may 
result from the use of such force. 1950, c. 48, s. 210. 


SALVAGE, 


21. (1) Where salvage services are rendered by or with the aid 
of a vessel or aircraft belonging to or in the service of Her Majesty 
and used in the Canadian Forces, Her Majesty may claim salvage for 
those services, and has the same rights and remedies in respect of those 
services as any other salvor would have had if the vessel or aircraft 
had belonged to him. 


(2) No claim for salvage services by the commander or crew or part 
of the crew of a vessel or aircraft belonging to or in the service of Her 
Majesty and used in the Canadian Forces shall be finally adjudicated 
upon, unless the consent of the Minister to the prosecution of the claim 
is proved; and such consent may be given at any time before final adju- 
dication. 

(i) (3) 
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(3) Any document purporting to give the consent of the Minister for 
the purpose of this section is evidence of that consent. 


(4) Where a claim for salvage services is prosecuted and the consent 
of the Minister is not proved the claim shall be dismissed with costs. 


(5) The Minister may, upon the recommendation of the Attorney 
General of Canada, accept on behalf of Her Majesty and the com- 
mander and crew or part of the crew, offers of settlement made with 
respect to claims for salvage services rendered by vessels or aircraft 
peCnEnS to or in the service of Her Majesty and used in the Canadian 

orces. 


(6) The proceeds of any settlement made under subsection (5) shall] 
be distributed in such manner as the Governor in Council may prescribe. 


(7) Section 541 of the Canada Shipping Act does not apply to or 
in respect of any claim for salvage services by Her Majesty or by the 
commander or crew or part of the crew of a vessel or aircraft belonging 
to or in the service of Her Majesty and used in the Canadian Forces. 
1950, c. 43, s. 211. 


GOVERNMENT VESSELS DISCIPLINE ACT. 


2412. Unless the Governor in Council otherwise directs, the Govern- 
ment Vessels Discipline Act does not apply to Her Majesty’s Canadian 
ships or to any other ship or vessel of the Canadian Forces or to the 
officers, men or other persons serving or engaged for service therein, 
or to officers and men serving in the regular forces, the active service 
forces, or the reserve forces when on service or on active service. 1950, 
Gitiopsucl a. 


LIMITATION OF CIVIL LIABILITIES. 


213. No judgment or order given or made against an officer or man 
by any court in Canada shall be enforced by the levying of execution 
on any arms, ammunition, equipment, instruments or clothing used by 
him for military purposes. 1955, c. 28, s. 18. 


214. Every officer and man of the reserve forces on active service 
and every officer and man of the regular forces and active service forces 
is exempt from serving on a jury. 1950, c. 48, s. 214. 


215. (1) No action, prosecution or other proceeding lies against 
any person for an act done in pursuance or execution or intended execu- 
tion of this Act or any regulations, or of any military or departmental 
duty or authority, or in respect of any alleged neglect or default in the 
execution of this Act, regulations or such duty or authority, unless 
it is commenced within six months next after the act, neglect or default 


76 complained 


QR(Army) Appendix XI 


National Defence Act 


complained of, or, in the case of continuance of injury or damage, within 
six months after the ceasing thereof. 


(2) Nothing in subsection (1) is in bar of proceedings against any 
person under the Code of Service Discipline. 1950, c. 48, s. 215. 


216. No action or other proceeding lies against any officer or man 
in respect of anything done or omitted by him in the execution of his 
duty under the Code of Service Discipline, unless he acted, or omitted 
to act, maliciously and without reasonable and probable cause. 1950, 
cr43Nsr216) 


COMPENSATION. 


217. Compensation may be paid to such extent, in such manner 
and to such persons as the Governor in Council may by regulation 
prescribe, in respect of disability or death resulting from injury or 
disease or aggravation thereof incurred by any person while 


(a) employed in the public service of Canada, 


(b) employed under the direction of any part of the public service of 
Canada, or 


(c) engaged, with or without remuneration, in an advisory, super- 
visory or consultative capacity in or on behalf of the public service 
of Canada, 


and performing any function in relation to the Canadian Forces, the 
Defence Research Board or any forces co-operating with the Canadian 
Forces or the Defence Research Board, if the injury or disease or agerav- 
ation thereof arose out of or was directly connected with the performance 
of such functions, but no compensation shall be paid under this section 
in respect of any disability or death for which a pension is paid or payable 
by virtue of any of the provisions of the Pension Act. 1951 (2nd Sess.), 
Calpe ss 25° 


DEPENDANTS. 
TISS-OLHENIS, SMEG. 


217A. The dependants, as defined by regulation, of members of the 


Canadian Forces on service or active service in any place out of Canada Nn 


who are alleged to have committed an offence under the laws applicable 
in such place may be arrested by such officers and men as are appointed 
under section 129 and may be handed over to the appropriate authorities 
of such place. 
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JURISDICTION OF CIVIL COURTS. 


21'7B. Where an offence under this Act is committed outside Canada, 
any civil court in Canada that would have jurisdiction to try the offender 
for that offence if it had been committed within the territorial jurisdiction 
of that court may try the offender for that offence. 1955,-¢. 28, gs. 14: 


PARTEXT. 
AID OF THE CIvIL PowEr. 


218. For the purposes of this Part, 


(a) “Attorney-General” means the Attorney-General of any province 
of Canada, or the acting Attorney-General of a province, or any 
minister of a government of a province performing for the time 
being the duties of a provincial Attorney-General; 


(6) “Officer Commanding a Command” means an officer commanding 
a Canadian Army Command if he is present in the command and 
able to act, or if he is not so present, or is from sickness or other 
cause unable to act, the officer appointed to administer the com- 
mand or for the time being performing the duties of the officer 
commanding the command. 1950, c. 7. A 


219. The Canadian Forces, or any unit or other element thereof, 
or any officer or man, with materiel, are liable to be called out for service 
in aid of the civil power, in any case in which a riot or disturbance of 
the peace requiring such service occurs, or is, in the opinion of an 
Attorney-General, considered as likely to occur, and that is beyond 
the powers of the civil authorities to Suppress, prevent, or deal with. 
1950, c. 48, s. 218. 


220. Nothing in this Part shall be deemed to impose liability to 
serve in aid of the civil power, without his consent, upon an officer or 
man of the reserve forces who is, by virtue of the terms of his enrol- 
ment, liable to perform duty on active service only. 1950, c. 43, s. 219. 


221. In any case where a riot or disturbance occurs, or is considered 
as likely to occur, the Attorney-General of the province in which is 
situated the place where the riot or disturbance occurs, or is considered 
as likely to occur, on his own motion, or upon receiving notification 
from a judge of a superior, county or district court having jurisdiction 
in that place that the services of the Canadian Forces are required 
in aid of the civil power, may by requisition in writing, signed by him 
and addressed to the Officer Commanding a Command of the command 
in which that place is situated, require the Canadian Army or such 
part thereof as the authorities hereinafter mentioned consider necessary 
to be called out on service in aid of the civil power. 1950, c. 48, s. 220. 
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222. (1) Uponreceiving a requisition in writing made by an Attorney- racine 
General under section 221, the Officer Commanding a Command shall Army ina 
call out such part of the Canadian Army in his command as he considers °°™™924 
necessary for the purpose of suppressing or preventing any actual riot 
or disturbance, or any riot or disturbance that is considered as likely 


to occur. 


(2) Where the Officer Commanding a Command mentioned in Call out 
subsection (1) considers that the services of parts of the Canadian Army in 
Army in commands other than his command are necessary or desirable Commands. 
for the purpose of suppressing or preventing the riot or disturbance 
mentioned in the requisition, he shall notify the Chief of the General 
Staff of the number of officers and men, and of the materiel therefor, 
that he requires, as to which the Officer Commanding a Command is 
the sole judge; and upon being so notified the Chief of the General 
Staff may call out such parts of the Canadian Army and provide such 
materiel as in his judgment are available to meet the requirements 
of the Officer Commanding a Command and shall cause them to be 
despatched to the Officer Commanding a Command. 


(8) Where the Officer Commanding a Command mentioned in sub- Call out 
section (1) has called out or caused to be called out any part of the °.i° 
Canadian Army in aid of the civil power, and considers that the services fre 
of any part of the Royal Canadian Navy or of the Royal Canadian Air 
Force are necessary or desirable for the purpose of assisting that part 
of the Canadian Army so called out, he may address to the Minister, 
through the Chief of the General Staff, a request stating the nature 
and extent of the assistance from the Royal Canadian Navy or from 
the Royal Canadian Air Force which in the circumstances the Officer 
Commanding a Command requires; and the Chief of the Naval Staff 
or the Chief of the Air Staff, as the case may be, if the Minister so directs, 
shall call out such part of the Royal Canadian Navy or of the Royal 
Canadian Air Force, and materiel therefor, as the Minister considers 
necessary or desirable for the purpose of meeting the request. 1950, 

C143 /82213 


223. A requisition of an Attorney-General under this Part may Horn bion 
be in the following form, or to the like effect, and the form may, subject “* 
to section 224, be varied to suit the facts of the case: 


Province of 
To Wit 


Whereas information has been received by me from responsible 
persons (or a notification has been received by me from a judge of a 
(superior) (county) (district) court having jusrisdiction in 
that a riot or disturbance of the peace beyond the powers of the civil 


79 authorities 


Appendix XI QRCN, QR(Army), QR(Air) 
SIA 2 el, $l Oe 2S ait ake Steet EIS oY) 


What 
requisition 
must show. 


Undertaking 
to pay costs. 


Statements 
of fact to be 
binding on 


the province. 


National Defence Act 


authorities to suppress (or to prevent or to deal with) and requiring 
the aid of the Canadian Forces to that end has occurred and is in progress 
(or is considered as likely to occur) at : 


And whereas it has been made to appear to my satisfaction that the 
Canadian Forces are required in aid to the civil power; 


Now therefore I, , 
the Attorney-General of , under 
and by virtue of the powers conferred by the National Defence Act, 
do hereby require you to call out the Canadian Army or such part 
thereof as you consider necessary for the purpose of suppressing (or 
preventing or dealing with) the riot or disturbance and, if it is deemed 
necessary or desirable by the appropriate authorities, I do hereby request 
that such other Services of the Canadian Forces as are under that Act 
liable to be called out in aid of the civil power be so called out for the 
purpose of assisting the Canadian Army; 


And for and on behalf of the Province of 
, | the said ; 
Attorney-General, hereby undertake that all expenses and costs, incurred 
by Her Majesty by reason of the Canadian Forces or any part thereof 
being called out on service in aid of the civil power pursuant to this 
requisition, shall be paid to Her Majesty by the said Province. 


Dated at this 
day of Elo 


Attorney-General. 
1950,/c. 435 3.1222. 


224. (1) In a requisition made under this Part it shall be stated 
that information has been received by the Attorney-General from 
responsible persons, or that a notification has been received by the 
Attorney-General from a judge that a riot or disturbance beyond the 
powers of the civil authorities to suppress or to prevent or to deal with, 
as the case may be, has occurred, or is considered as likely to occur, 
and that the Canadian Forces are required in aid of the civil power; 
and the requisition shall further state that it has been made to appear 
to the satisfaction of the Attorney-General that the Canadian Forces 
are so required. 


(2) In a requisition made under this Part there shall be embodied 
an unconditional undertaking by the Attorney-General that the province 
shall pay to Her Majesty all expenses and costs incurred by Her Majesty 
by reason of the Canadian Forces or any part thereof being called out 
for service in aid of the civil power, as by the requisition required. 


(3) Every statement of fact contained in a requisition made under 
this Part is conclusive and binding upon the province on behalf of which 
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the requisition is made, and every undertaking or promise in the requi- 
sition is binding upon the province and not open to question or dispute 
by reason of alleged incompetence or lack of authority on the part of 
the Attorney-General or for any other reason. 


(4) In every case where a requisition is made under this Part, the 
Attorney-General of the province concerned shall, within seven days 
after the making of the requisition, cause an inquiry to be made into 
the circumstances which occasioned the calling out of the Canadian 
Forces or any part thereof, and shall send a report upon the circums- 
tances to the Secretary of State. 


(5) A statement of fact contained in a requisition made under this 
Part if not open to dispute by the Officer Commanding a Command 
upon whom the requisition is made. 1950, c. 48, s. 223. 


225. Officers and men when called out for service in aid of the civil 
power shall, without further authority or appointment and without 
taking oath of office, be held to have and may exercise, in addition to 
their powers and duties as officers and men, all of the powers and duties 
of constables, so long as they remain so called out, but they shall act 
only as a military body, and are individually liable to obey the orders 
of their superior officers. 1950, c. 48, s. 224. 


226. The Canadian Forces or any part thereof called out in aid 
of the civil power shall remain on duty in such strength as the Officer 
Commanding a Command, who has carried into effect a requisition of 
an Attorney-General made under this Part, deems necessary or orders, 
until notification is received from the Attorney-General that the Cana- 
dian Forces are no longer required in aid of the civil power; and the 
Officer Commanding a Command may, from time to time as in his 
opinion the exigencies of the situation require, increase or diminish 
the number of officers and men called out; except that officers and men 
of the Royal Canadian Navy and the Royal Canadian Air Force called 
out to assist the Canadian Army in aid of the civil power may be with- 
drawn at such time and to such extent as the Chief of the Naval Staff 
or the Chief of the Air Staff, as the case may be, under the direction of 
the Minister, may order. 1950, c. 48, s. 225. 


227. All expenses and costs incurred by Her Majesty by reason of 
any of the Canadian Forces being called out under this Part in aid of 
the civil power, shall be paid to Her Majesty by the province the 
Attorney-General of which made the requisition requiring the Canadian 
Army to be called out. 1950, c. 48, s. 226. 


228. Such moneys as are required to meet the expenses and costs 
occasioned by the calling out of the Canadian Forces as provided for 
in this Part and for the services rendered by them shall, pending pay- 
ment by the province liable under section 227, be advanced in the first 
instance out of the Consolidated Revenue Fund by the authority of 
the Governor in Council, but are payable by and recoverable from the 
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province to and by Her Majesty as moneys paid by Her Majesty to 
and for the use of the province at the request of the province. 1950, 
ce} 43)'s. 227. 


PART XII. 
OFFENCES TRIABLE BY CIVIL COURTS. 


APPLICATION. 


229. (1) Every person, including an officer or man, is liable to be 
tried in a civil court in respect of any offence prescribed in this Part. 


(2) No charge against an officer or man in respect of any offence 
prescribed in this Part shall, if the complainant is any other officer or 
man, be tried by a civil court unless the consent thereto in writing of 
the commanding officer of such first-mentioned officer or man has first 
been obtained. 1950, c. 48, s. 228. 


230. No prosecution in a civil court shall be commenced against 
a person in respect of an offence prescribed in this Part after the expira- 
tion of six months from the date of commission of the offence charged, 
except for any of the offences mentioned in section 240. 1950, c. 48, 
Siz20. 


OFFENCES. 


231. Every person who contravenes regulations respecting the 
access to, exclusion from, and safety and conduct of any persons in, on 
or about any defence establishment, work for defence or materiel is 
guilty of an offence and is liable on summary conviction to a fine not 
exceeding one thousand dollars or to imprisonment for a term not 
exceeding twelve nonths or to both fine and imprisonment. 1950, 
ce. 43, s. 280. 


232. Every person who knowingly makes a false answer to any 
question relating to his enrolment that has been put to him by or by 
direction of the person before whom he appears for the purpose of being 
enrolled in the Canadian Forces is guilty of an offence and is liable on 
summary conviction to a fine not exceeding one hundred dollars or to 
imprisonment for a term not exceeding three months or to both fine 
and imprisonment. 1950, c. 48, s. 231. 


233. Every medical practitioner who signs a false medical certificate 
or other document in respect of 


(a) the examination of a person for the purpose of enrolment in the 
Canadian Forces; 


(b) the service or release of an officer or man; or 


(c) the disability or alleged disability of a person, purported to have 
arisen or to have been contracted during, in the course of, or as a 
result of the service of such person as an officer or man, 
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is guilty of an offence and is liable on summary conviction to a fine not 
exceeding one thousand dollars or to imprisonment for a term not exceed- 
ing twelve months or to both fine and imprisonment. 1950, s. 43, 
Seay 


234. Every person who falsely personates any other person in 
respect of any duty, act or thing required to be performed or done 
under this Act by the person so personated is guilty of an offence and 
is liable on summary conviction to a fine not exceeding one thousand 
dollars or to imprisonment for a term not exceeding twelve months 
or to both fine and imprisonment. 1950, c. 48, s. 238. 


235. Every person who falsely represents himself to any military 
or civil authority to be a deserter from Her Majesty’s Forces is guilty 
of an offence and is liable on summary conviction to a fine not exceeding 
one hundred dollars or to imprisonment for a term not exceeding three 
months or to both fine and imprisonment. 1950, c. 48, s. 234. 


236. (1) Every officer or man of the reserve forces who without 
lawful excuse neglects or refuses to attend any parade, drill or training 
at the place and hour appointed therefor is guilty of an offence and is 
liable on summary conviction for each offence, if an officer to a fine of 
ten dollars, and if a man to a fine of five dollars. 


(2) Absence from any parade, drill or training mentioned in sub- 
section (1) is, in respect of each day on which such absence occurs, a 
separate offence. 1950, c. 48, s. 235. 


237. Every officer or man of the reserve forces who fails to keep in 
proper order any personal equipment or who appears at drill, parade 
or on any other occasion with his personal equipment out of proper 
order, unserviceable or deficient in any respect is guilty of an offence 
and is liable on summary conviction to a fine not exceeding twenty- 
five dollars for each offence. 1950, c. 48, s. 236. 


238. Every person who without reasonable excuse interrupts or 
hinders the Canadian Forces at drill, training or while on the march 
is guilty of an offence and is liable on summary conviction to a fine not 
exceeding fifty dollars for each offence; and may be taken into custody 
and detained by any person by the order of an officer until such drill, 
training or march is over for the day. 1950, ¢. 48, s. 237. 


239. Every person who without reasonable excuse obstructs or 
interferes with manceuvres authorized under section 205 is guilty of 
an offence and is liable on summary conviction to a fine not exceeding 
fifty dollars. 1950, c. 43, s. 238. 


240. (1) Every person who 


(a) unlawfully disposes of or removes any property ; 


(b) when lawfully required, refuses to deliver up any property that 
is in his possession; or 

(c) except for lawful cause, the proof of which lies on him has in his 
possession any property, 
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is guilty of an offence and is liable on summary conviction to a fine 
not exceeding fifty dollars for each offence. 


(2) For the purposes of this section, “property” means any public 
property under the control of the Minister, non-public property, and 
property of any of Her Majesty’s Forces or of any forces co-operating 
therewith. 1950, c. 48, s. 239. 


241. (1) Every person who 


(a) procures, persuades, aids, assists or counsels an officer or man 
to desert or absent himself without leave; or 

(b) in an emergency, aids, assists, harbours or conceals. an officer 
or man who is a deserter or an absentee without leave and who 
does not satisfy the court that he did not know that such officer 
or man was a deserter or an absentee without leave, 


is guilty of an offence and is liable on summary conviction to a fine not 
exceeding one thousand dollars and not less than one hundred dollars 
or to imprisonment for any term not exceeding twelve months or to 
both fine and imprisonment. 


(2) A certificate signed by the Judge Advocate General, or such 
person as he may appoint for that purpose, that an officer or man was 
convicted under this Act, of desertion or absence without leave or had 
been continusously absent without leave for six months or more, and 
setting forth the date of commencement and the duration of such deser- 
tion, absence without leave or continuous absence without leave, is 
for the purposes of proceedings under this section evidence that the 
officer or man was a deserter or absentee without leave during the period 
mentioned in the certificate. 1950, c. 48, s. 240. 


242. Every person who, knowing that an officer or man is about 
to desert or absent himself without leave, aids or assists him in his 
attempt to desert or absent himself without leave is guilty of an offence 
and is liable on summary conviction to a fine not exceeding one thousand 
dollars or to imprisonment for any term not exceeding twelve months 
or to both fine and imprisonment. 1950, c. 48, s. 241. 


243. Every person who 


(a) wilfully obstructs, impedes or otherwise interferes with any 
other person in the execution of any duty that such other person 
is required under this Act or regulation to perform; 

(b) counsels any other person not to perform any duty that such 
other person is required under this Act or regulations to perform; 

(c) does an act to the detriment of any other person in consequence 
of such other person having performed a duty that he is required 
under this Act or regulations to perform; 

(d) interferes with or impedes, directly or indirectly, the recruiting 
of the Canadian Forces; 

(e) wilfully produces any disease or infirmity in, or maims or injures 
himself or any other person with a view to enabling himself or such 
other person to avoid service in the Canadian Forces; 


84 (f) 


QRCN, QOR(Army), QR(Air) Appendix XI 


National Defence Act 


(f) with intent to enable any other person to render himself, or to 
induce the belief that such other person is, permanently or temp- 
orarily unfit for service in the Canadian Forces, supplies to or for 
such other person any drug or preparation calculated or likely to 
render such other person, or lead to the belief that such other 
person is, permanently or temporarily unfit for such service; or 

(g) gives or receives, or is in any way concerned in the giving or 
receiving, of any valuable consideration in respect of enrolment, 
release or promotion in the Canadian Forces, 


is guilty of an offence and is liable on summary conviction to a fine 
not exceeding one thousand dollars or to imprisonment for any term 
not exceeding twelve months or to both fine and imprisonment. 1950, 
CrAcws. 24Z: 


244. (1) Every person who Offence of 


contempt 
(a) on being duly summoned as a witness under section 200 and after of court. 
payment or tender of the fees and expenses of his attendance pres- 
cribed in regulations, makes default in attending; 


(b) being in attendance as a witness before a court martial mentioned 
in section 200, 

(i) eats? to take an oath or affirmation legally required of 

im, 
(ii) refuses to produce any document in his power or under 
his control legally required to be produced by him, or 

(iii) refuses to answer any question that legally requires an 

answer; 


(c) uses insulting ‘or threatening language before a court martial 
mentioned in section 200, or causes any interference or disturbance 
in its proceedings, or prints observations or uses words likely to 
influence improperly the members of or witnesses before that court 
martial or to bring that court martial into disrepute, or in any other 
manner whatsoever displays contempt of that court martial; or 


(d) being in attendance as counsel before a court martial mentioned 
in section 200, is in contempt of court within the meaning of sub- 
section (5) of that section, 


is guilty of an offence and the court martial may, by a certificate setting 
forth the facts thereof, refer the offence of such person to a civil court, 
in the place where the court martial is held, that has power to punish 
witnesses guilty of like offences in that civil court. 


(2) Any civil court to which an offence mentioned in this section has Disposal of 
been referred shall cause to be brought before it the person certified oe 
to have committed that offence, and shall inquire into the circumstances 
set forth in the certificate mentioned in subsection (1), and, after exam- 
ination of any witnesses who may be produced for or against the person 
so accused and after hearing any statement that may be offered in 
defence, shall, if it seems just, punish the person in like manner as if 
he ie Oy ie ey the offence in a proceeding in that civil court. 1950, 

c. 48, s. 243. 
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245. Every person employed in connection with any property, 
control of which has been taken by Her Majesty under section 206, 
who does not obey the directions of the Minister or such person as is 
named in any warrant issued by the Minister is guilty of an offence 
and is liable on summary conviction to a fine not exceeding one thousand 
dollars or to imprisonment for a term not exceeding twelve months 
or to both fine and imprisonment. 1950, c. 48, s, 244. 


246. Every person who contravenes regulations respecting the 
quartering, billeting and encamping of a unit or other element of the 
Canadian Forces, or of an officer or man is guilty of an offence and is 
ick on summary conviction to a fine not exceeding fifty dollars. 1950, 
C. 46, Ss 240. 


247. Every person who receives or demands a duty or toll in contra- 
vention of section 209 is guilty of an offence and is liable on summary 
conviction to a fine not exceeding one hundred dollars or to imprison- 
ment for a term not exceeding three months or to both fine and imprison- 
ment. 1950, c. 43, s. 246. 


248. Every person who fails to comply with directions given under 
section 210 is guilty of an offence and is liable on summary conviction 
to a fine not exceeding one thousand dollars or to imprisonment for a 
term not exceeding twelve months or to both fine and imprisonment. 
1950, c..48, s. 247. 
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THE VISITING FORCES (BRITISH COMMONWEALTH) ACT, 1933 
(23-24 GEORGE V, CHAPTER 21) 


As amended by the Canadian Forces Act, 1951, Chapter 7 (2nd Session) 


An Act to make provision with respect to Forces of His 
Majesty from other parts of the British Common- 
wealth or from a colony when visiting the Dominion 
of Canada; and with respect to the exercise of com- 
mand and discipline when Forces of His Majesty from 
different parts of the Commonwealth are serving 
together; and with respect to the attachment of 
members of one such force to another such force, and 
with respect to deserters from such forces. 


[Assented to 12th April, 1933.] 


H's Majesty, by and with the advice and consent of the 
Ae Senate and House of Commons of Canada, enacts as 
ollows :— 


1. This Act may be cited as The Visiting Forces (British Short title. 
Commonwealth) Act, 1933. 


2. (1) In this Act:— Definitions. 

(a) “The Commonwealth” means the British Common- “The eee 
wealth of Nations; peagea 

(6) “Colony” includes Aden and any territory which is “Colony.” 
under His Majesty’s protection; 

(c) “Court” includes a service Court of Inquiry, and any “Court.” 
officer of a visiting force who is empowered by the law 
of that part of the Commonwealth to which the force 
belongs to review the proceedings of a service court, or 
to investigate charges, or himself to dispose of charges, 
and the expression “sentence” shall be construed “Sentence.” 
accordingly ; 

(d) “Home forces” mean the naval, army and air forces es 
of His Majesty raised in Canada; and 

(e) “home force” includes any body, contingent, or Phone 
detachment of any of the home forces, wherever 
serving; 

(f) “Internal administration” in relation to any visiting Intemal 
force includes the administration of the property of a tion. 
deceased member of the force; and 
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(g) “Member” in relation to a visiting force includes any person who is 
by the law of that part of the Commonwealth to which the force 
belongs subject to the naval, army or air force law thereof, and who, 
being a member of another force, is attached to the visiting force, or, 
being a civilian employed in connection with the visiting force, 
entered into his engagement outside of Canada; 


(h) “Visiting force’? means any body, contingent or detachment of the 
naval, army and air forces of His Majesty raised in the United 
Kingdom, the Commonwealth of Australia, the Dominion of New 
Zealand or the Union of South Africa, which is, with the consent of 
His Majesty’s Government in Canada, lawfully present in Canada. 
(As amended by The Canadian Forces Act, 1951, Chapter 7, Second 
Session). 


(1) “Forces” includes reserve and auxiliary forces. 


(2) An Order in Council under this Act may be revoked or varied by a 
subsequent Order in Council. 


*3. (1) When a visiting force is present in Canada it shall be lawful for 
the naval, army and air force courts and authorities (in this Act referred 
to as the “service courts” and “service authorities’) of that part of the 
Commonwealth to which the Force belongs, to exercise within Canada 
in relation to members of such Force in matters concerning discipline 
and in matters concerning the internal administration of such Force all 
such powers as are conferred upon them by the law of that part of the 
Commonwealth. 


(2) The members of any such service court as aforesaid exercising 
jurisdiction by virtue of this Act, and witnesses appearing before any such 
court, shall enjoy the like immunities and privileges as are enjoyed by a 
service court exercising jurisdiction by virtue of the laws of Canada and 
by witnesses appearing before such a court. 


(3) Where any sentence has, whether within or without Canada, been 
passed upon a member of a visiting force by a service court of that part of 
the Commonwealth to which the force belongs, then for the purposes of any 
legal proceedings within Canada the court shall be deemed to have been 
properly constituted, and its proceedings shall be deemed to have been 
regularly conducted, and the sentence shall be deemed to be within the 
jurisdiction of the court and in accordance with the law of that part of the 
Commonwealth, and if executed according to the tenor thereof shall be 
deemed to have been lawfully executed, and any member of a visiting force 
who is detained in custody in pursuance of any such sentence, or pending 
the determination by such a service court as aforesaid of a charge brought 
against 


* (A) Pursuant to Order in Council PC 1955-850, 8 Jun 55, a proclamation was issued: 
(a) declaring section 3 of the Visiting Forces (British Commonwealth) Act, 1933, inapplicable to the 
United Kingdom of Great Britain and Northern Ireland; and 
(b) declaring Part II of the Visiting Forces (North Atlantic Treaty) Act applicable to the United 
Kingdom of Great Britain and Northern Ireland. 
(B) The disciplinary jurisdiction of service tribunals of visiting forces of the United Kingdom present in 
Canada is governed by Part II of the Visiting Forces (North Atlantic Treaty) Act (Appendix XIII). 
(C) The Visiting Forces (British Commonwealth) Act, 1933, continues to apply in full to visiting forces in 
Canada from the Commonwealth of Australia, the Dominion of New Zealand and the Union of South 


Africa. 
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against him, shall for the purposes of any such proceedings 
as aforesaid be deemed to be in lawful custody. 

For the purposes of any such proceedings as aforesaid a 
certificate under the hand of the officer commanding a 
visiting force that a member of that force is being detained 
for either of the causes aforesaid shall be conclusive evidence 
of the cause of his detention, but not of his being such a 
member, and a certificate under the hand of such an officer 
that the persons specified in the certificate sat as a service 
court of that part of the Commonwealth to which the 
force belongs shall be conclusive evidence of that fact. 

(4) No proceedings in respect of the pay, terms of service 
or discharge of a member of a visiting force shall be enter- 
tained by any court of Canada. 

(5) For the purpose of enabling such service courts and 
such service authorities as aforesaid to exercise more 
effectively the powers conferred upon them by this section, 
the Minister of National Defence, if so requested by the 
officer commanding a visiting force or by the Government 
of that part of the Commonwealth to which the force 
belongs, may from time to time by general or special orders 
to any home force direct the members thereof to arrest 
members of the visiting force alleged to have been guilty of 
offences against the law of that part of the Commonwealth 
and to hand over any person so arrested to the appropriate 
authorities of the visiting force. 


4. (1) The Governor in Council may authorize any 
Government Department, Minister of the Crown, or other 
person in Canada, to perform, at the request of such auth- 
ority or officer as may be specified in the order, but subject 
to such limitations as may be so specified, any function in 
relation to a visiting force and members thereof which that 
Department, Minister or person performs or could perform 
in relation to a home force of like nature to the visiting 
force, or in relation to members of such a force and, for the 
purpose of the exercise of any such function, any power 
exercisable by virtue of any enactment by the Minister, 
Department or person in relation to a home force or mem- 
bers thereof shall be exercisable by him or them in relation 
to the visiting forces and members thereof: 

Provided that nothing in this subsection shall authorize 
any interference in matters relating to discipline or to the 
internal administration of the force. 

(2) If the Governor in Council so provides, members of a 
visiting force if sentenced by a service court of that part of 
the Commonwealth to which the force belongs to penal 
servitude, imprisonment or detention may, under the 
authority of the Minister of National Defence, given at 
the request of the officer commanding the visiting force, be 
temporarily detained in custody in prisons or detention 
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barracks in Canada, and if so sentenced to imprisonment 
may, under the like authority, be imprisoned during the 
whole or any part of the term of their sentences in prisons 
in Canada, and the Governor in Council may by the same 
or a subsequent order make provision with respect to any 
of the following matters, that is to say, the reception of 
such persons from, and their return to, the service auth- 


to treatment, Orities concerned, their treatment while in such custody, or 
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while so imprisoned, the circumstances under which they 
are to be released, and the manner in which they are to be 
dealt with in the event of their unsoundness of mind while 
in such custody, or while so imprisoned. 

Any costs incurred in the maintenance and return of, or 
otherwise in connection with, any person dealt with in 
accordance with the provisions of this subsection shall be 
defrayed in such manner as may, with the consent of the 
Minister of Finance, be agreed between the Minister of 
National Defence and the Government of that part of the 
Commonwealth which is concerned. 

(3) Subject as hereinafter provided, any enactment 


(whether contained in the Mektia=Act—the=WVaval—Sermice N& 


Act; or any other statute) which— 

(a) exempts, or provides for the exemption of, any 
vessel, vehicle, aircraft, machine or apparatus of, or 
employed for the purposes of the home forces or any of 
them from the operation of any enactment; or 

(b) in virtue of a connection with the home forces or any 
of them, confers a privilege or immunity on any 
persons; or 

(c) in virtue of such a connection, excepts any property, 
trade or business, in whole or in part, from the opera- 
tion of any enactment, or from any tax, rate, impo- 
sition, toll or charge; or 

(d) imposes upon any person or undertaking obligations 
in relation to the home forces, or any of them, or any 
member or service court thereof; or 

(e) penalises misconduct by any person in relation to 
the home forces or any of them, or any member or 
service court thereof, 

shall, with any necessary modifications apply in relation 
to a visiting force as it would apply in relation to a home 
force of a like nature to the visiting force; 

Provided that the Governor in Council may direct that 
any such enactment either shall not apply, or shall apply 
with such exceptions and subject to such adaptations or 
modifications as may be specified. 

(4) An order in council under this section may apply 
either generally, or in relation to visiting forces from any 
particular part of the Commonwealth, or in relation to 
any particular visiting force, or in relation to any particular 
place. 
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5. (1) The forces to which this section applies are such 
of the naval, army and air forces of His Majesty raised in 
the United Kingdom, the Commonwealth of Australia, the 
Dominion of New Zealand or the Union of South Africa, 
as the Governor in Council may direct. 


(2) Subject to this section, subsections one to five, 
inclusive, of section two hundred and two of The National 
Defence Act apply in relation to adeserter or absentee without 
leave from any force to which this section applies (including 
any member of a reserve or auxiliary force who, having 
failed to obey a notice calling upon him to appear at any 
place for service is by the law of that part of the Common- 
wealth to which the force belongs liable to the same punish- 
ment as a deserter, or to the same punishment as an absentee 
without leave), as they apply in relation to a deserter or 
absentee without leave from a home force. (As amended by 
The Canadian Forces Act, 1951, Chapter 7, Second Session). 


(3) No person who is alleged to be a deserter from any 
such force as aforesaid shall be apprehended or dealt with 
under this section except in compliance with a specific 
request from the Government of that part of the Common- 
wealth to which the force belongs, and a person so dealt 
with shall be handed over to the authorities of that part of 
the Commonwealth at such place on the coast or frontier 
of Canada as may be agreed: 


Provided that a person who is alleged to be a deserter 
or absentee without leave from a visiting force may also 
be apprehended and dealt with under this section in com- 
pliance with a request, whether specific or general, from 
the officer commanding that force, and shall, if that force 
is still present in Canada, be handed over to the officer 
commanding that force at the place where the force is 
stationed. 


(4) For the purposes of any proceedings under this sec- 
tion :— 

(i) a document purporting to be a certificate under the 
hand of the Secretary of State for External Affairs 
or the Minister of National Defence, that a request 
has been made under subsection (3) of this section, 
shall be admissible without proof as evidence of such 
a request; 
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(ii) a document purporting to be a certificate under the 
hand of the officer commanding a unit or detach- 
ment of any force to which this section applies that 
a named and described person was at the date of 
the certificate a deserter, or absentee without leave, 
from that force shall be admissible without proof 
as evidence of the facts so certified. 


G. (1) The forces, other than home forces, to which 
this section applies are the naval, army and air forces of 
His Majesty raised in the United Kingdom, the Common- 
wealth of Australia, the Dominion of New Zealand or the 
Union of South Africa. 

(2) The Governor in Council, 

(i) may attach temporarily to a home force any 
member of another force to which this section applies 
who is placed at his disposal for the purpose by the 
service authorities of that part of the Commonwealth 
to which the other force belongs; 

(ii) subject to anything to the contrary in the con- 
ditions applicable to his service, may place any member 
of a home force at the disposal of the service auth- 
orities of another part of the Commonwealth for the 
purpose of being attached temporarily by those auth- 
orities to a force to which this section applies belonging 
to that part of the Commonwealth. 

(8) Whilst a member of another force is by virtue of this 
section attached temporarily to a home force, he shall be 
subject to the law relating to the Royal Canadian Navy, 
Canadian Army or Royal Canadian Air Force, as the case 
may be, in like manner as if he were a member of the home 
force, and shall be treated and have the like powers of com- 
mand and punishment over members of the home force to 
which he is attached as if he were a member of that force of 
relative rank: 

Provided that the Governor in Council may direct 
that in relation to members of a force of any part of the 
Commonwealth specified the statutes relating to the home 
forces shall apply with such exceptions and subject to such 
adaptations and modifications as may be so specified. 

(4) When a home force and another force to which this 
section applies are serving together, whether alone or 
not:— 

(a) any member of the other force shall be treated and 
shall have over members of the home force the like 
powers of command as if he were a member of the 
home force of relative rank: and 

(b) if the forces are acting in combination, any officer 
of the other force appointed by His Majesty, or in 
accordance with regulations made by or by authority of 
His Majesty, to command the combined force, or any 
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part thereof, shall be treated and shall have over 
members of the home force the like powers of com- 
mand and punishment, and may be invested with the 
hke authority to convene, and confirm the findings 
and sentences of, courts martial as if he were an officer 
of the home force of relative rank and holding the 
same command. 

(5) For the purposes of this section, forces shall be deemed Forces 
to be serving together or acting in combination if and only footie: 
if they are declared to be so serving or so acting by order of or in com- 
the Governor in Council, and the relative rank of members P™#tio"- 
of the home forces and of other forces shall be such as may 
be prescribed by regulations made by His Majesty. 


7%. This Act shall, subject to such exceptions, adaptations Application 


and modifications as the Governor in Council may direct, fAct te, 


apply— eee 
i : j colonies, 
(a) in relation to any forces and to the officers and ee PG 


members of such forces raised in any territory in respect territories. 
to which a mandate on behalf of the League of Nations 

is being exercised by His Majesty’s Government in the 

United Kingdom; 

(b) in relation to any forces and to the officers and 
members of such forces raised in any territory in 
respect to which such a mandate is being exercised by 
His Majesty’s Government in a Dominion; 

(c) in relation to any forces and to the officers and 
members of such forces raised in a colony; 

(d) in relation to any forces and to the officers and 
members of such forces raised in any territory which 
is being administered by His Majesty’s Government 
in the United Kingdom or by His Majesty’s Govern- 
ment in a Dominion. 


8. So far as regards any naval force and the members of Saving for 
any such force, the provisions of this Act shall be deemed ero Ws" 
to be in addition to and not in derogation of such of the 
provisions of any Act of the Parliament of the United 
Kingdom or of the Parliament of any other part of the 
Commonwealth as are for the time being applicable to that 


force and the members thereof. 


EDMOND CLOUTIER, C.M.G., O.A., D.S.P. 
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY 
OTTAWA, 1952 
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THE VISITING FORCES (NORTH ATLANTIC TREATY) ACT 


Chapter 284 of the Revised Statutes of Canada, 1952 
as amended by 1958-54, c. 18. 


An Act to implement the Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of their Forces, signed on the 19th day of June, 
1951. 


I. 


1951 (2nd Sess.), c. 28, s. 1. 


2. 
(a) 


(b) 


(c) 
(d) 
(e) 


(f) 
(g) 


(h) 
(2) 


SHORT TITLE. 
This Act may be cited as the Visiting Forces (North Atlantic Treaty) Act. Short 


title. 


INTERPRETATION. 
In this Act Definitions. 


“Agreement” means the Agreement between the Parties to the North “Agreement.” 
Atlantic Treaty regarding the Status of their Forces, set out in the 
Schedule; 


“associated state’ means a state, other than Canada, eats 
(1) that is a party to the Agreement, or 
(ii) that is designated as an associated state under section 5; 


“Canadian Forces” means the naval, army or air forces of Her WAIOSUY oe 
raised by Canada; 


“ervil court” means a court of ordinary criminal jurisdiction in Canada “<ivil court.” 
and includes a court of summary jurisdiction; 


“civil prison” means any prison, gaol or other place in Canada in which “civil prison.” 
offenders sentenced by a civil court in Canada to imprisonment for less 
than two years can be confined; 


“detention barrack’ means a place designated as such under the Meda 
National Defence Act; 


“penitentiary” means a penitentiary within the meaning of the Peniten- “penitentiary.” 
tiary Act, and includes any prison or place in which a person sentenced 

to imprisonment for two years or more by a civil court having jurisdic- 

tion in the place where the sentence is imposed can, for the time being, 

be confined; 


“regulations” means regulations made by the Governor in Council ‘“tesulations." 
under this Act; 


“service court’? means a naval, army or air force court martial and (service 
includes the service authorities of an associated state who are empowered 
by the laws of that state to deal with charges: 
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wear (j) “service prison” means a place designated as such under the NV ational 
Defence Act; 
pree (k) ‘visiting force’ means any naval, army or air forces of an associated 


force. 


state present in Canada in connection with official duties; and in the 
case of an associated state that is a party to the Agreement, includes 
civilian personnel accompanying such forces who are in the employ of 
any such forces, and who are not stateless persons, nor nationals of any 
state that is not a party to the Agreement, nor nationals of, nor ordin- 
arily resident in, Canada; and in the case of any other associated state 
includes civilian personnel designated by the Governor in Council under 
section 5 as a civilian component of a visiting force. 1951 (2nd Sess.), 
c. 28, s. 2. 
j aglaw a caw 
APPROVAL OF AGREEMENT AND APPLICATION OF ACT. 

Say 3. The Agreement between the Parties to the North Atlantic Treaty regard- 

ing the Status of their Forces, set out in the Schedule, is approved. 1951 (2nd 
Sess.), ¢. 28, s. 3. 


ppnctia® 4. This Act applies in respect of an associated state only when the Governor 
in Council has pursuant to section 5 declared it to be applicable in respect of 
that state, and it applies in respect of that state only to the extent declared by 

the Governor in Council pursuant to that section. 1951 (2nd Sess.), c. 28, s. 4. 


Proclamations: «5. The Governor in Council may by proclamation 

(a) designate any country as an associated state for the purposes of this Act; 

(b) declare the extent to which this Act is applicable in respect of any asso- 
ciated state; 

(c) declare any of the provisions of the Vzszleng Forces (British Common- 
wealth Act), the Visiting Forces ( United States of America) Act or The 
American Bases Act, 1941, being No. 12 of the Acts of Newfoundland, 
1941, to be inapplicable in respect of any associated state; 

(d) designate civilian personnel as a civilian component of a visiting force 
belonging to an associated state that is not a party to the Agreement; and 

(e) revoke or amend any designation or declaration made under paragraph 
(a), (b), (c) or (d). 1951 (2nd Sess.), ¢. 28, s. 5. 


PART UL. 
DISCIPLINARY JURISDICTION OF VISITING FORCES. 


Primary 6. (1) Except in respect of offences mentioned in sub-section (2) of section 

tight of, 7, the civil courts have the primary right to exercise jurisdiction in respect of any 

peepee EROS omission constituting an offence against any law in force in Canada alleged 
to have been committed by a member of a visiting force. 

# reyjgus tal (2) Where a member of a visiting force has been tried by a service court 

by service of that, visiting force and has been convicted or acquitted, he may not be tried 


again by a civil court for the same offence. 1951 (2nd Sess.), c. 28, s. 6. 


Juniedicsion 7. (1) Subject to the provisions of this Part, the service authorities and 
peat aes service courts of a visiting force may exercise within Canada in relation to members 
of that force all the criminal and disciplinary jurisdiction that is conferred upon 
them by the law of the associated state to which they belong. 
peer hE Be a 3 SEY Bie EE 
*Pursuant to Orders in Council made under section 5 of the Visiting Forces (North Atlantic Treaty) Act, 
proclamations have been issued: 

(a) designating as associated states the Kingdom of Belgium, the Kingdom of Denmark, France, 
the Federal Republic of Germany, the Kingdom of Greece, Iceland, Italy, the Grand Duchy of 
Luxembourg, the Kingdom of the Netherlands, the Kingdom of Norway, Portugal, the Republic 
of Turkey, the United Kingdom of Great Britain and Northern Ireland, and the United States of 


America; and 
(b) declaring the whole of the Visiting Forces (North Atlantic Treaty) Act applicable to those associated 
states. 
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(2) With respect to the alleged commission by a member of a visiting force ADEN 
of an offence respecting 


courts have 
primary. right 


(a) the property or security of the associated state; pa eee 
(b) the person or property of another member of the visiting force; 


(c) the person or property of a dependant of another member of the visiting 
force; or 


(d) an act done or anything omitted in the performance of official duty, 
the service courts of the visiting force have the primary right to exercise jurisdiction. 

(3) Where a member of a visiting force has been tried by a civil court and Previous 
has been convicted or acquitted, he may not be tried again within Canada for civil courts. 
the same offence by a service court of that visiting force, but nothing in this sub- 
section prevents that service court from trying within Canada a member of the 
visiting force for any violation of rules of discipline arising from an act or omission 
that constituted an offence for which he was tried by a civil court. 1951 (2nd 
Sess.), c. 28, s. 7. 


§. (1) Where under sections 6 and 7 a civil court or a service court of 8 inet ems 
visiting force has the primary right to exercise jurisdiction, the court having such primary right. 
primary right has the right to deal with charges against alleged offenders in the 


first instance, but such right may be waived in accordance with regulations. 


(2) A certificate of the service authorities of an associated state stating that Certificate. 
anything alleged to have been done or omitted by a member of a visiting force 
of that state was or was not done or omitted in the performance of official duty, 
is receivable in evidence in any civil court and for the purposes of this Part is 
prima facie evidence of that fact. 1951 (2nd Sess.), c. 28, s. 8. 


9. The members of a service court of a visiting force, exercising jurisdiction Witnesses. 
by virtue of this Act, and witnesses appearing before such a service court, have 
the like immunities and privileges as a service tribunal exercising jurisdiction 
under the National Defence Act and witnesses appearing before any such service 
tribunal. 1951 (2nd Sess.), ce. 28, s. 9. 


10. (1) Where any sentence has been passed by a service court within or Sentences. 
without Canada upon a member of the navy, army or air force of an associated 
state, for the purposes of any legal proceedings within Canada 

(a) the service court shall be deemed to have been properly constituted; 

(b) its proceedings shall be deemed to have been regularly conducted; 


(c) the sentence shall be deemed to have been within the jurisdiction of the 
service court and in accordance with the law of the associated state; and 


(d) if the sentence has been executed according to the tenor thereof, it shall 
be deemed to have been lawfully executed. 


Detention. 


(2) Any member of a visiting force who is detained in custody 


(a) in pursuance of a sentence mentioned in subsection (1); or 


(b) pending the determination by a service court of a charge brought against 
him, 


shall, for the purposes of any legal proceedings within Canada, be deemed to be 
in lawful custody. 


(3) For the purposes of any legal proceedings within Canada, a certificate Cttificate. 
under the hand of the officer in command of a visiting force stating that the persons 
specified in the certificate sat as a service court, is receivable in evidence and is 
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conclusive evidence of that fact, and a certificate under the hand of such an officer 
stating that a member of that force is being detained in either of the circumstances 
described in subsection (2), is receivable in evidence and is conclusive evidence 
of the cause of his detention, but not of his being a member of the visiting force. 
1951 (2nd Sess.), c. 28, s. 10. 


UU. For the purpose of enabling the service authorities and service courts 
of a visiting force to exercise more effectively the powers conferred upon them 
by this Act, the Minister of National Defence, if so requested by the officer in 
command of the visiting force or by the associated state, may from time to time 
by general or special orders to the Canadian Forces, or any part thereof, direct 
the officers and men thereof to arrest members of the visiting force alleged to 
have been guilty of offences against the law of the associated state and to hand 
over any person so arrested to the appropriate authorities of the visiting force. 
1951 (2nd Sess.), c. 28, s. 11. 


12. (1) Where a member of the navy, army or air force of an associated 
state has been sentenced by a service court to undergo a punishment involving 
incarceration, the incarceration may, at the request of the officer in command 
of the visiting force of that associated state and in accordance with the regulations, 
be served wholly or partly in a penitentiary, civil prison, service prison or deten- 
tion barrack, and the provisions of the National Defence Act respecting the carrying 
out of punishments of incarceration imposed upon officers and men of the Cana- 
dian Forces mutatis mutandis apply. 


(2) The Minister of National Defence shall, in accordance with the regula- 
tions, and having regard to the nature of the place of incarceration to which the 
offender would have been committed under the law of the associated state, deter- 
mine whether the offender’s punishment is to be served in whole or in part in a 
penitentiary, civil prison, service prison or detention barrack. 1951 (2nd Sess.), 
c. 28, 8. 12. 


43. The authority of members of a visiting force to exercise police functions, 
including the power of arrest, shall be as prescribed in the regulations, but no 
such regulation shall empower a member of a visiting force to exercise police 
functions in respect of any person who is not a member of the visiting force. 1951 
(2nd Sess.), ¢. 28, s. 13. 


14. (1) Subject to such limitations as may be prescribed in the regulations, 
subsections (2), (3) and (4) of section 200 of the National Defence Act apply in 
relation to courts martial of a visiting force, except that a person required to give 
evidence before a court martial of a visiting force may be summoned only by a 
magistrate or justice of the peace whose authority in that respect shall be exercised 
in accordance with the regulations. © 


(2) Section 244 of the National Defence Act applies to any person duly sum- 
monned under subsection (1) as though the court martial before which he is 
summoned to appear were a court martial within the Canadian Forces. 1951 
(2nd Sess.), c. 28, s. 14. 


£5. Members of a visiting force acting in the course of their duties, except 
civilian personnel, 
(a) may, if authorized to do so by orders of service authorities of the visiting 
force, possess and carry explosives, ammunition and firearms; and 


(b) are not subject to the provisions of the Criminal Code relating to unlawful 
drilling or the making or possessing of explosives. 1951 (2nd Sess.), ¢. 28, 
s. 15. 
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PARP TER 
CLAIMS FOR PERSONAL INJURIES AND PROPERTY DAMAGE. 


16. For the purposes of subsection (1) of section 3 of the Crown Liability Act Claims against 


associated 


(a) a tort committed by a member of a visiting force while acting within Res. and New. 


the scope of his duties or employment shall be deemed to have been 19934, 
committed by a servant of the Crown while acting within the scope of - 
his duties or employment; 

(b) property owned, occupied, possessed or controlled by a visiting force 
shall be deemed to be owned, occupied, possessed or controlled by the 
Crown; and 

(c) a service motor vehicle of a visiting force shall be deemed to be owned 
by the Crown. 


i’7. A member of a visiting force is not subject to any proceedings for the Hrforcement 


f ju dgment 


enforcement of any judgment given against him in Canada in respect of a matter against : 
that arose while he was acting within the scope of his duties or employment. visiting force. 


1951 (2nd Sess.), c. 28, s. 17. 


18. Section 16 does not apply to a claim arising out of or in connection with Shivs. 
the navigation or operation of a ship or the loading, carriage or discharge of a 
cargo, unless the claim is for death or injury to the person. 1951 (2nd Sess.), 
cy 287s. 18. 


19. Where a question arises under section 16, 17 or 18 as to whether Official duty. 


(a) a member of a visiting force was acting within the scope of his duties 
or employment; or 

(b) a matter in respect of which judgment was given against a member of 
a visiting force arose while he was acting within the scope of his duties 
or employment, 


the question shall be submitted to an arbitrator appointed in accordance with 
subparagraph (b) of paragraph (2) of Article VIII of the Agreement, and for the 
purposes of those sections the decision of the arbitrator is final and conclusive. 
1951 (2nd Sess.), c. 28, s. 19. 


DARAMLY . 
SECURITY PROVISIONS. 


20. Subject to section 21, the Official Secrets Act applies and shall be construed Qfcia! | 
as applying in respect of an associated state as though applicable. 


(a) a reference in that Act to “office under Her Majesty” included any office 
or employment in or under any department or branch of the government 
of an associated state; 


(b). a reference in that Act to. ‘prohibited place’’ included 
(1) any work of defence belonging to or occupied or used by or on 
behalf of an associated state including arsenals, naval, army or air 
force establishments or stations, factories, dockyards, mines, mine- 
fields, camps, ships, aircraft, telegraph, telephone, wireless or signal 
stations or offices, and places, other than diplomatic premises of 
associated states, used for the purpose of building, repairing, making 
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or storing any munitions of war or any sketches, plans, models, or 
documents relating thereto, or for the purpose of getting any metals, 
oil or minerals of use in time of war; and 

(ii) any place, not belonging to an associated state, where any muni- 
tions of war or any sketches, models, plans or documents relating 
thereto, are being made, repaired, gotten or stored under contract 
with, or with any person on behalf of an associated state, or other- 
wise on behalf of an associated state; 


(c) areference in that Act to ‘safety or interests of the state” or to ‘interest 
of the state’ or to “public interest’’ included the safety and security 
interests of an associated state; 


(d) a reference in that Act to ‘contract made on behalf of Her Majesty” 
included a contract made on behalf of an associated state; 


(e) the expression ‘‘appointed by or acting under the authority of Her 
Majesty” in that Act included the expression “appointed by or acting 
under the authority of the government of an associated state’; and 


(f) areference in that Act to “any member of Her Majesty’s forces” included 
a member of the visiting forces of an associated state. 


21. Section 13 of the Official Secrets Act does not apply in respect of an asso- 
ciated state. 1951 (2nd Sess.), c. 28, s. 21. 


Peas AV 
TAXATION. 


22. (1) Where the liability for any form of taxation in Canada depends 
upon residence or domicile, a period during which a member of a visiting force 
is in Canada by reason of his being a member of such visiting force shall, for the 
purpose of such taxation, be deemed not to be a period of residence in Canada 
and not to create a change of residence or domicile. 


(2) A member of a visiting force is exempt from taxation in Canada on the 
salary and emoluments paid to him as such member by an associated state and 
in respect of any tangible movable property that is in Canada temporarily by 
reason of his presence in Canada as such member. 


(3) For the purposes of this section, the term ‘‘member of a visiting force” 
does not include a Canadian citizen resident or ordinarily resident in Canada. 
1951 (2nd Sess.), c. 28, s. 22. 


23. No tax or fee is payable in respect of the licensing or registration of 
service vehicles of a visiting force or in respect of the use of such vehicles on any 
road in Canada. 1951 (2nd Sess.), c. 28, s. 23. 


24. (1) Subject to the regulations, a visiting force may import into Canada, 
free of duty and tax, equipment for the visiting force and such quantities of provi- 
sions, supplies and other goods for the exclusive use of the visiting force as in the 
opinion of the Minister of National Revenue are reasonable. 


(2) The Minister of National Revenue may authorize the import into Canada, 
free of duty and tax, of goods for use by dependants of members of a visiting force. 
1951 (2nd Sess.), c. 28, s. 24. 
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25. A member of a visiting force may, in accordance with the regulations, Personal 
(a) at the time of his first arrival to take up service in Canada and at the mtr 


vehicles. 


time of the first arrival of any dependant to join him, import his personal 
effects and furniture free of duty and tax; and 


(b) import, free of duty and tax, his private motor vehicle for the personal 
use of himself and his dependants temporarily, but this paragraph shall 
not be construed as granting or authorizing the granting of any exemption 
from taxes or fees in respect of the licensing or the registration of private 
vehicles or the use of the roads by private vehicles in Canada. 1951 
(2nd Sess.), c. 28, s. 25. 


26. Subject to compliance with such conditions as are prescribed by the Fuel, oil, ete. 
regulations, no duty or tax is payable on any fuel, oil or lubricants intended for 
use exclusively in the service vehicles, aircraft or vessels of a visiting force. 1951 
(2nd Sess.), c. 28, s. 26. 


PART VI. 
GENERAL. 


2’¢. The Governor in Council may make regulations, not inconsistent with Regulations. 
the provisions of this Act, 


(a) for carrying out the Agreement and giving effect to its provisions; and 
(b) for carrying out the purposes and provisions of this Act. 1951 (2nd 
Sess.), c. 28, s. 27. 


28. This Act or any portion thereof shall come into force on a day or days Coming 
to be fixed by proclamation of the Governor in Council. 1951 (2nd Sess.), c. 28. 
s. 28. 


SCHEDULE 


AGREEMENT BETWEEN THE PARTIES TO THE NORTH ATLANTIC TREATY 
REGARDING THE STATUS OF THEIR FORCES 
The Parties to the North Atlantic Treaty signed in Washington on 4th April, 1949, 


Considering that the forces of one Party may be sent, by arrangement, to serve in the 
territory of another Party; 


Bearing in mind that the decision to send them and the conditions under which they 
will be sent, in so far as such conditions are not laid down by the present Agreement, will 
continue to be the subject of separate arrangements between the Parties concerned : 


Desiring, however, to define the status of such forces while in the territory of another 
Party; 


Have agreed as follows: 


ARTICLE I 
1. In this Agreement the expression— 


(a) “force” means the personnel belonging to the land, sea or air armed services of one 
Contracting Party when in the territory of another Contracting Party in the North 


Atlantic 
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Atlantic Treaty area in connexion with their official duties, provided that the two 
Contracting Parties concerned may agree that certain individuals, units or forma- 
tions shall not be regarded as constituting or included in a “force” for the purposes 
of the present Agreement; 

(b) “civilian component” means the civilian personnel accompanying a force of a Con- 
tracting Party who are in the employ of an armed service of that Contracting 
Party, and who are not stateless persons, nor nationals of any State which is not 
a Party to the North Atlantic Treaty, not nationals of, nor ordinarily resident in, 
the State in which the force is located; 

(c) “dependent”? means the spouse of a member of a force or of a civilian component, 
or a child of such member depending on him or her for support; 

(d) “sending State” means the Contracting Party to which the force belongs; 

(ec) “receiving State’ means the Contracting Party in the territory of which the force 
or civilian component is located, whether it be stationed there or passing in transit; 

(f) “military authorities of the sending State’ means those authorities of a sending 
State who are empowered by its law to enforce the military law of that State with 
respect to members of its forces or civilian components; 

(g) “North Atlantic Council” means the Council established by Article 9 of the North 
Atlantic Treaty or any of its subsidiary bodies authorized to act on its behalf. 


2. This Agreement shall apply to the authorities of political sub-divisions of the Con- 
tracting Parties, within their territories to which the Agreement applies or extends in 
accordance with Article XX, as it applies to the central authorities of those Contracting 
Parties, provided, however, that property owned by political sub-divisions shall not be con- 
sidered to be property owned by a Contracting Party within the meaning of Article VIII. 


ArtTIcLE IT 


It is the duty of a force and its civilian component and the members thereof as well as 
their dependents to respect the law of the receiving State, and to abstain from any activity 
inconsistent with the spirit of the present Agreement, and, in particular, from any political 
activity in the receiving State. It is also the duty of the sending State to take necessary 
measures to that end. 


Articie III 


1. On the conditions specified in paragraph 2 of this Article and subject to compliance 
with the formalities established by the receiving State relating to entry and departure of a 
force or the members thereof, such members shall be exempt from passport and visa regulations 
and immigration inspection on entering or leaving the territory of a receiving State. They 
shall also be exempt from the regulations of the receiving State on the registration and control 
of aliens, but shall not be considered as acquiring any right to permanent residence or domicile 
in the territories of the receiving State. 


2. The following documents only will be required in respect of members of a force. They 
must be presented on demand: 


(a) Personal identity card issued by the sending State showing names, date of birth, 
rank and number (if any), service, and photograph; 

(b) Individual or collective movement order, in the language of the sending State and 
in the English and French languages, issued by an appropriate agency of the sending 
State or of the North Atlantic Treaty Organisation and certifying to the status of 
the individual or group as a member or members of a force and to the movement 
ordered. The receiving State may require a movement order to be countersigned 
by its appropriate representative. 
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3. Members of a civilian component and dependants shall be so described in their pass- 
ports. 


4. If a member of a force or of a civilian component leaves the employ of the sending 
State and is not repatriated, the authorities of the sending State shall immediately inform 
the authorities of the receiving State, giving such particulars as may be required. The author- 
ities of the sending State shall similarly inform the authorities of the receiving State of any 
member who has absented himself for more than 21 days. 


5. If the receiving State has requested the removal from its territory of a member of a 
force or civilian component or has made an expulsion order against an ex-member of a force 
or of a civilian component or against a dependent of a member or ex-member, the author- 
ities of the sending State shall be responsible for receiving the person concerned within their 
own territory or otherwise disposing of him outside the receiving State. This paragraph 
shall apply only to persons who are not nationals of the receiving State and have entered the 
receiving State as members of a force or civilian component or for the purpose of becoming 
such members, and to the dependents of such persons. 


ARTICLE IV 


The receiving State shall either 


(a) accept as valid, without a driving test or fee, the driving permit or licence or military 
driving permit issued by the sending State or a sub-division thereof to a member 
of a force or of a civilian component; or 


(b) issue its own driving permit or licence to any member of a force or civilian component 
who holds a driving permit or licence or military driving permit issued by the sending 
State or a sub-division thereof, provided that no driving test shall be required. 


ARTICLE V 


1. Members of a force shall normally wear uniform. Subject to any arrangement to 
the contrary between the authorities of the sending and receiving States, the wearing of 
civilian dress shall be on the same conditions as for members of the forces of the receiving 
State. Regularly constituted units or formations of a force shall be in uniform when crossing 
a frontier. 


2. Service vehicles of a force or civilian component shall carry, in addition to their regis- 
tration number, a distinctive nationality mark. 


ARTICLE VI 


Members of a force may possess and carry arms, on condition that they are authorised 
to do so by their orders. The authorities of the sending State shall give sympathetic consid- 
eration to requests from the receiving State concerning this matter. 


ARTICLE VII 


1. Subject to the provisions of this Article, 


(a) the military authorities of the sending State shall have the right to exercise within 
the receiving State all criminal and disciplinary jurisdiction conferred on them by 
the law of the sending State over all persons subject to the military law of that State; 


(6) the authorities of the receiving State shall have jurisdiction over the members of a 
force or civilian component and their dependents with respect to offences com- 
mitted within the territory of the receiving State and punishable by the law of 
that State. 


2. 
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2.—(a) The military authorities of the sending State shall have the right to exercise 
exclusive jurisdiction over persons subject to the military law of that State with 
respect to offences, including offences relating to its security, punishable by the 
law of the sending State, but not by the law of the receiving State. 


(b) The authorities of the receiving State shall have the right to exercise exclusive 
jurisdiction over members of a force or civilian component and their dependents 
with respect to offences, including offences relating to the security of that State, 
punishable by its law but not by the law of the sending State. 


(c) For the purposes of this paragraph and of paragraph 3 of this Article a security 
offence against a State shall include 
(i) treason against the State; 
(ii) sabotage, espionage or violation of any law relating to official secrets of 
that State, or secrets relating to the national defence of that State. 


3. In cases where the right to exercise jurisdiction is concurrent the following rules shall 
apply: 
(a) The military authorities of the sending State shall have the primary right to exercise 
jurisdiction over a member of a force or of a civilian component in relation to 
(i) offences solely against the property or security of that State, or offences 
solely against the person or property of another member of the force or 
civilian component of that State or of a dependent; 
(ii) offences arising out of any act or omission done in the performance of official 
duty. 
(b) In the case of any other offence the authorities of the receiving state shall have 
the primary right to exercise jurisdiction. 


(c) If the State having the primary right decides not to exercise jurisdiction, it shall 
notify the authorities of the other State as soon as practicable. The authorities of 
the State having the primary right shall give sympathetic consideration to a request 
from the authorities of the other State for a waiver of its right in cases where that 
other State considers such waiver to be of particular importance. 


4. The foregoing provisions of this Article shall not imply any right for the military 
authorities of the sending State to exercise jurisdiction over persons who are nationals of 
or ordinarily resident in the receiving State, unless they are members of the force of the sending 
State. 


5.—(a) The authorities of the receiving and sending States shall assist each other in 
the arrest of members of a force or civilian component or their dependents in the 
territory of the receiving State and in handing them over to the authority which is 
to exercise jurisdiction in accordance with the above provisions. 


(b) The authorities of the receiving State shall notify promptly the military authorities 
of the sending State of the arrest of any member of a force or civilian component 
or a dependent. 


(c) The custody of an accused member of a force or civilian component over whom the 
receiving State is to exercise jurisdiction shall, if he is in the hands of the sending 
State, remain with that State until he is charged by the receiving State. 


6.—(a) The authorities of the receiving and sending States shall assist each other in 
the carrying out of all necessary investigations into offences, and in the collection 
and production of evidence, including the seizure and, in proper cases, the handing 
over of objects connected with an offence. The handing over of such objects may, 
however, be made subject to their return within the time specified by the authority 
delivering them. 
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(b) The authorities of the Contracting Parties shall notify one another of the disposition 


of all cases in which there are concurrent rights to exercise jurisdiction. 


7.— (a) A death sentence shall not be carried out in the receiving State by the author- 


(b) 


ities of the sending State if the legislation of the receiving State does not provide 
for such punishment in a similar case. 


The authorities of the receiving State shall give sympathetic consideration to a 
request from the authorities of the sending State for assistance in carrying out a 
sentence of imprisonment pronounced by the authorities of the sending State under 
the provision of this Article within the territory of the receiving State. 


8. Where an accused has been tried in accordance with the provisions of this Article 
by the authorities of one Contracting Party and has been acquitted, or has been convicted 
and is serving, or has served, his sentence or has been pardoned, he may not be tried again 
for the same offence within the same territory by the authorities of another Contracting 
Party. However, nothing in this paragraph shall prevent the military authorities of the 
sending State from trying a member of its force for any violation of rules of discipline arising 
from an act or omission which constituted an offence for which he was tried by the author- 
ities of another Contracting Party. 


9. Whenever a member of a force or civilian component or a dependent is prosecuted 
under the jurisdiction of a receiving State he shall be entitled— 


(a) 
(b) 


(c) 
(d) 


(e) 


(f) 
(g) 


to a prompt and speedy trial; 

to be informed, in advance of trial, of the specific charge or charges made against 
him; 

to be confronted with the witnesses against him; 


to have compulsory process for obtaining witnesses in his favour, if they are within 
the jurisdiction of the receiving State; 


to have legal representation of his own choice for his defence or to have free or 
assisted legal representation under the conditions prevailing for the time being in 
the receiving State; 


if he considers it necessary, to have the services of a competent interpreter; and 


to communicate with a representative of the Government of the sending State and, 
when the rules of the court permit, to have such a representative present at his trial. 


10.—(a) Regularly constituted military units or formations of a force shall have the 


(b) 


right to police any camps, establishments or other premises which they occupy 
as the result of an agreement with the receiving State. The military police of the 
force may take all appropriate measures to ensure the maintenance of order and 
security on such premises. 


Outside these premises, such military police shall be employed only subject to arrange- 
ments with the authorities of the receiving State and in liaison with those author- 
ities, and in so far as such employment is necessary to maintain discipline and order 
among the members of the force. 


11. Each Contracting Party shall seek such legislation as it deems necessary to ensure 
the adequate security and protection within its territory of installations, equipment, property, 
records and official information of other Contracting Parties, and the punishment of persons 
who may contravene laws enacted for that purpose. 


ARTICLE 
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ArticLe VIII 


1. Each Contracting Party waives all its claims against any other Contracting Party 
for damage to any property owned by it and used by its land, sea or air armed services, if 
such damage— 

(i) was caused by a member or an employee of the armed services of the other 
Contracting Party in the execution of his duties in connexion with the 
operation of the North Atlantic Treaty; or 

(ii) arose from the use of any vehicle, vessel or aircraft owned by the other 
Contracting Party and used by its armed services, provided either that the 
vehicle, vessel or aircraft causing the damage was being used in connexion 
with the operation of the North Atlantic Treaty, or that the damage was 
caused to property being so used. 


Claims for maritime salvage by one Contracting Party against any other Contracting Party 
shall be waived, provided that the vessel or cargo salved was owned by a Contracting Party 
and being used by its armed services in connexion with the operation of the North Atlantic 


Treaty. 


2.—(a) In the case of damage caused or arising as stated in paragraph 1 to other pro- 
perty owned by a Contracting Party and located in its territory, the issue of the 
liability of any other Contracting Party shall be determined and the amount of 
damage shall be assessed, unless the Contracting Parties concerned agree otherwise, 
by a sole arbitrator selected in accordance with sub-paragraph (6) of this paragraph. 
The arbitrator shall also decide any counter-claims arising out of the same incident. 


(b) The arbitrator referred to in sub-paragraph (a) above shall be selected by agreement 
between the Contracting Parties concerned from amongst the nationals of the receiv- 
ing State who hold or have held high judicial office. If the Contracting Parties con- 
cerned are unable, within two months, to agree upon the arbitrator, either may 
request the Chairman of the North Atlantic Council Deputies to select a person with 
the aforesaid qualifications. 

(c) Any decision taken by the arbitrator shall be binding and conclusive upon the 
Contracting Parties. 

(d) The amount of any compensation awarded by the arbitrator shall be distributed 
in accordance with the provisions of paragraph 5(e)(i), (ii) and (iii) of this Article. 


(e) The compensation of the arbitrator shall be fixed by agreement between the Con- 
tracting Parties concerned and shall, together with the necessary expenses incidental 
to the performance of his duties, be defrayed in equal proportions by them. 


(f) Nevertheless, each Contracting Party waives its claim in any such case where the 
damage is less than:— 


Belgium: B.fr. 70,000 Luxembourg: L. fr. 70,000 
Canada: $ 1,460 Netherlands: FI. 5,320 
Denmark: Kr. 9,670 Norway: Kr. — 10,000 
France: F.fr. 490,000 Portugal: Es. 40,250 
Iceland: Kr. 22,800 United Kingdom: £ 500 
Italy: Li. 850,000 United States: $ 1,400 


Any other Contracting Party whose property has been damaged in the same incident 
shall also waive its claim up to the above amount. In the case of considerable 
variation in the rates of exchange between these currencies the Contracting Parties 
shall agree on the appropriate adjustments of these amounts. 


ALS 3. 
12 


QR(Army) Appendix XIII 


Visiting Forces (N.A.T.) 


3. For the purposes of paragraphs 1 and 2 of this Article the expression “owned by a 
Contracting Party” in the case of a vessel includes a vessel on bare boat charter to that Con- 
tracting Party or requisitioned by it on bare boat terms or seized by it in prize (except to the 
ey that the risk of loss or liability is borne by some person other than such Contracting 
Party 


4. Each Contracting Party waives all its claims against any other Contracting Party 
for injury or death suffered by any member of its armed services while such member was 
engaged in the performance of his official duties. 


5. Claims (other than contractual claims and those to which paragraphs 6 or 7 of this 
Article apply) arising out of acts or omissions of members of a force or civilian component 
done in the performance of official duty, or out of any other act, omission or occurrence for 
which a force or civilian component is legally responsible, and causing damage in the territory 
of the receiving State to third parties, other than any of the Contracting. Parties, shall be 
dealt with by the receiving State in accordance with the following provisions :— 


(a) Claims shall be filed, considered and settled or adjudicated in accordance with the 
laws and regulations of the receiving State with respect to claims arising from the 
activities of its own armed forces. 


(b) The receiving State may settle any such claims, and payment of the amount agreed 
upon or determined by adjudication shall be made by the receiving State in its 
currency. 


(c) Such payment, whether made pursuant to a settlement or to adjudication of the 
case by a competent tribunal of the receiving State, or the final adjudication by 
such a tribunal denying payment, shall be binding and conclusive upon the Con- 
tracting Parties. 


(d) Every claim paid by the receiving State shall be communicated to the sending 
States concerned together with full particulars and a proposed distribution in con- 
formity with sub-paragraphs (e)(i), (ii) and (iii) below. In default of a reply within 
two months, the proposed distribution shall be regarded as accepted. 


(e) The cost incurred in satisfying claims pursuant to the preceding sub-paragraphs 
and paragraph 2 of this Article shall be distributed between the Contracting Parties, 
as follows :— 


(i) Where one sending State alone is responsible, the amount awarded or 
adjudged shall be distributed in the proportion of 25 per cent. chargeable 
to the receiving State and 75 per cent. chargeable to the sending State. 

(ii) Where more than one State is responsible for the damage, the amount 
awarded or adjudged shall be distributed equally among them: however, 
if the receiving State is not one of the States responsible, its contribution 
shall be half that of each of the sending States. 

(iii) Where the damage was caused by the armed services of the Contracting 
Parties and it is not possible to attribute it specifically to.one or more of 
those armed services, the amount awarded or adjudged shall be distributed 
equally among the Contracting Parties concerned: however, if the receiving 
State is not one of the States by whose armed services the damage was 
caused, its contribution shall be half that of each of the sending States 
concerned. 

(iv) Every half-year, a statement of the sums paid by the receiving State in 
the course of the half-yearly period in respect of every case regarding which 
the proposed distribution on a percentage basis has been accepted, shall 
be sent to the sending States concerned, together with a request for reim- 
bursement. Such reimbursement shall be made within the shortest possible 
time, in the currency of the receiving State. 


(f) 
13 AL) 15 


Appendix XIII QR(Army) 


Visiting Forces (N.A.T.) 


(f) In cases where the application of the provisions of sub-paragraphs (6) and (e) of 
this paragraph would cause a Contracting Party serious hardship, it may request 
the North Atlantic Council to arrange a settlement of a different nature. 


(g) A member of a force or civilian component shall not be subject to any proceedings 
for the enforcement of any judgment given against him in the receiving State in a 
matter arising from the performance of his official duties. 


(h) Except in so far as sub-paragraph (e) of this paragraph applies to claims covered 
by paragraph 2 of this Article, the provisions of this paragraph shall not apply to 
any claim arising out of or in connection with the navigation or operation of a ship 
or the loading, carriage, or discharge of a cargo, other than claims for death or per- 
sonal injury to which paragraph 4 of this Article does not apply. 


6. Claims against members of a force or civilian component arising out of tortious acts 
or omissions in the receiving State not done in the performance of official duty shall be dealt 
with in the following manner :— 


(a) The authorities of the receiving State shall consider the claim and assess compensa- 
tion to the claimant in a fair and just manner, taking into account all the circum- 
stances of the case, including the conduct of the injured person, and shall prepare 
a report on the matter. 


(b) The report shall be delivered to the authorities of the sending State, who shall then 
decide without delay whether they will offer an ex gratia payment, and if so, of what 
amount. 


(c) If an offer of ex gratia payment is made, and accepted by the claimant in full satis- 
faction of his claim, the authorities of the sending State shall make the payment 
themselves and inform the authorities of the receiving State of their decision and 
of the sum paid. 


(d) Nothing in this paragraph shall affect the jurisdiction of the courts of the receiving 
State to entertain an action against a member of a force or of a civilian component 
unless and until there has been payment in full satisfaction of the claim. 


7. Claims arising out of the unauthorized use of any vehicle of the armed services of a 
sending State shall be dealt with in accordance with paragraph 6 of this Article, except in 
so far as the force or civilian component is legally responsible. 


8. If a dispute arises as to whether a tortious act or omission of a member of a force or 
civilian component was done in the performance of official duty or as to whether the use of 
any vehicle of the armed services of a sending State was unauthorized, the question shall be 
submitted to an arbitrator appointed in accordance with paragraph 2(b) of this Article, whose 
decision on this point shall be final and conclusive. 


9. The sending State shall not claim immunity from the jurisdiction of the courts of the 
receiving State for members of a force or civilian component in respect of the civil jurisdiction 
of the courts of the receiving State except to the extent provided in paragraph 5(g) of this 
Article. 


10. The authorities of the sending State and of the receiving State shall co-operate in 
the procurement of evidence for a fair hearing and disposal of claims in regard to which the 
Contracting Parties are concerned. 


ARTICLE IX 


1. Members of a force or of a civilian component and their dependents may purchase 
locally goods necessary for their own consumption, and such services as they need, under 
the same conditions as the nationals of the receiving State. 
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2. Goods which are required from local sources for the subsistence of a force or civilian 
component shall normally be purchased through the authorities which purchase such goods 
for the armed services of the receiving State. In order to avoid such purchases having any 
adverse effect on the economy of the receiving State, the competent authorities of that State 
epee when necessary, any articles the purchase of which should be restricted or 
forbidden. 


3. Subject to agreements already in force or which may hereafter be made between the 
authorized representatives of the sending and receiving States, the authorities of the receiving 
State shall assume sole responsibility for making suitable arrangements to make available 
to a force or a civilian component the buildings and grounds which it requires, as well as 
facilities and services connected therewith. These agreements and arrangements shall be, as 
far as possible, in accordance with the regulations governing the accommodation and billeting 
of similar personnel of the receiving State. In the absence of a specific contract to the contrary, 
the laws of the receiving State shall determine the rights and obligations arising out of the 
occupation or use of the buildings, grounds, facilities or services. 


4. Local civilian labour requirements of a force or civilian component shall be satisfied 
in the same way as the comparable requirements of the receiving State and with the assistance 
of the authorities of the receiving State through the employment exchanges. The conditions 
of employment and work, in particular wages, supplementary payments and conditions for 
the protection of workers, shall be those laid down by the legislation of the receiving State. 
Such civilian workers employed by a force or civilian component shall not be regarded for 
any purpose as being members of that force or civilian component. 


5. When a force or a civilian component has at the place where it is stationed inadequate 
medical or dental facilities, its members and their dependents may receive medical and dental 
care, including hospitalization, under the same conditions as comparable personnel of the 
receiving State. 


6. The receiving State shall give the most favourable consideration to requests for the 
grant to members of a force or of a civilian component of travelling facilities and concessions 
with regard to fares. These facilities and concessions will be the subject of special arrange- 
ments to be made between the Governments concerned. 


7. Subject to any general or particular financial arrangements between the Contracting 
Parties, payment in local currency for goods, accommodation and services furnished under 
paragraphs 2, 3, 4 and, if necessary, 5 and 6, of this Article shall be made promptly by the 
authorities of the force. 


8. Neither a force, nor a civilian component, nor the members thereof, nor their depen- 
dents, shall by reason of this Article enjoy any exemption from taxes or duties relating to 
purchases and services chargeable under the fiscal regulations of the receiving State. 


ARTICLE X 


1. Where the legal incidence of any form of taxation in the receiving State depends upon 
residence or domicile, periods during which a member of a force or civilian component is in 
the territory of that State by reason solely of his being a member of such force or civilian 
component shall not be considered as periods of residence therein, or as creating a change 
of residence or domicile, for the purposes of such taxation. Members of a force or civilian 
component shall be exempt from taxation in the receiving State on the salary and emoluments 
paid to them as such members by the sending State or on any tangible movable property 
the presence of which in the receiving State is due solely to their temporary presence there. 


2. Nothing in this Article shall prevent taxation of a member of a force or civilian com- 
ponent with respect to any profitable enterprise, other than his employment as such member, 
in which he may engage in the receiving State, and, except as regards his salary and emolu- 
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ments and the tangible movable property referred to in paragraph 1, nothing in this Article 
shall prevent taxation to which, even if regarded as having his residence or domicile outside 
the territory of the receiving State, such a member is liable under the law of that State. 


3. Nothing in this Article shall apply to “duty” as defined in paragraph 12 of Article pel: 


4. For the purposes of this Article the term ‘member of a force” shall not include any 
person who is a national of the receiving State. 


ARTICLE XI 


1. Save as provided expressly to the contrary in this Agreement, members of a force 
and of a civilian component as well as their dependents shall be subject to the laws and regula- 
tions administered by the customs authorities of the receiving State. In particular the 
customs authorities of the receiving State shall have the right, under the general conditions 
laid down by the laws and regulations of the receiving State, to search members of a force 
or civilian component and their dependents and to examine their luggage and vehicles, and 
to seize articles pursuant to such laws and regulations. 


2.— (a) The temporary importation and the re-exportation .of service vehicles of a 
force or civilian component under their own power shall be authorized free of duty 
on presentation of a triptyque in the form shown in the Appendix to this Agreement. 


(b) The temporary importation of such vehicles not under their own power shall be 
governed by paragraph 4 of this Article and the re-exportation thereof by para- 
graph 8. 


(c) Service vehicles of a force or civilian component shall be exempt from any tax payable 
in respect of the use of vehicles on the roads. 


3. Official documents under official seal shall not be subject to customs inspection. Cour- 
iers, whatever their status, carrying these documents must be in possession of an individual 
movement order, issued in accordance with paragraph 2(b) of Article III. This movement 
order shall show the number of despatches carried and certify that they contain only official 
documents. 


4. A force may import free of duty the equipment for the force and reasonable quantities 
of provisions, supplies and other goods for the exclusive use of the force and, in cases where 
such use is permitted by the receiving State, its civilian component and dependents. This 
duty-free importation shall be subject to the deposit, at the customs office for the place of 
entry, together with such customs documents as shall be agreed, of a certificate in a form 
agreed between the receiving State and the sending State signed by a person authorized by 
the sending State for that purpose. The designation of the person authorized to sign the 
certificates as well as specimens of the signatures and stamps to be used, shall be sent to the 
customs administration of the receiving State. 


5. A member of a force or civilian component may, at the time of his first arrival to take 
up service in the receiving State or at the time of the first arrival of any dependent to join 
him, import his personal effects and furniture free of duty for the term of such service. 


6. Members of a force or civilian component may import temporarily free of duty their 
private motor vehicles for the personal use of themselves and their dependents. There is 
no obligation under this Article to grant exemption from taxes payable in respect of the use 
of roads by private vehicles. 


7. Imports made by the authorities of a force other than for the exclusive use of that 
force and its civilian component, and imports, other than those dealt with in paragraphs 
5 and 6 of this Article, effected by members of a force or civilian component are not, by reason 
of this Article, entitled to any exemption from duty or other conditions. 
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8. Goods which have been imported duty-free under paragraphs 2(b), 4, 5 or 6 above— 


(a) may be re-exported freely, provided that, in the case of goods imported under para- 
graph 4, a certificate, issued in accordance with that paragraph, is presented to the 
customs office: the customs authorities, however, may verify that goods re-exported 
are as described in the certificate, if any, and have in fact been imported under the 
conditions of paragraphs 2(b), 4, 5 or 6 as the case may be; 


(b) shall not normally be disposed of in the receiving State by way of either sale or 
gift: however, in particular cases such disposal may be authorized on conditions 
imposed by the authorities concerned of the receiving State (for instance, on payment 
of duty and tax and compliance with the requirements of the controls of trade and 
exchange). 


9. Goods purchased in the receiving State shall be exported therefrom only in accordance 
with the regulations in force in the receiving State. 


10. Special arrangements for crossing frontiers shall be granted by the customs author- 
ities to regularly constituted units or formations, provided that the customs authorities 
concerned have been duly notified in advance. 


11. Special arrangements shall be made by the receiving State so that fuel, oil and lubri- 
cants for use in service vehicles, aircraft and vessels of a force or civilian component, may be 
delivered free of all duties and taxes. 


12. In paragraphs 1-10 of this Article— 


“duty’’ means customs duties and all other duties and taxes payable on importa- 
tion or exportation, as the case may be, except dues and taxes which are no 
more than charges for services rendered; 


‘Gmportation” includes withdrawal from customs warehouses or continuous 
customs custody, provided that the goods concerned have not been grown, 
produced or manufactured in the receiving State. 


13. The provisions of this Article shall apply to the goods concerned not only when they 
are imported into or exported from the receiving State, but also when they are in transit 
through the territory of a Contracting Party, and for this purpose the expression ‘receiving 
State” in this Article shall be regarded as including any Contracting Party through whose 
territory the goods are passing in transit. 


ARTICLE XII 


1. The customs or fiscal authorities of the receiving State may, as a condition of the 
grant of any customs or fiscal exemption or concession provided for in this Agreement, require 
such conditions to be observed as they may deem necessary to prevent abuse. 


2. These authorities may refuse any exemption provided for by this Agreement in respect 
of the importation into the receiving State of articles grown, produced or manufactured in 
that State which have been exported therefrom without payment of, or upon repayment of, 
taxes or duties which would have been chargeable but for such exportation. Goods removed 
from a customs warehouse shall be deemed to be imported if they were regarded as having 
been exported by reason of being deposited in the warehouse. 


ARTICLE XIII 


1. In order to prevent offences against customs and fiscal laws and regulations, the 
authorities of the receiving and of the sending States shall assist each other in the conduct 
of enquiries and the collection of evidence. 
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2. The authorities of a force shall render all assistance within their power to ensure that 
articles liable to seizure by, or on behalf of, the customs or fiscal authorities of the receiving 
State are handed to those authorities. 


3. The authorities of a force shall render all assistance within their power to ensure the 
payment of duties, taxes and penalties payable by members of the force or civilian component 
or their dependents. 


4. Service vehicles and articles belonging to a force or to its civilian component, and not 
to a member of such force or civilian component, seized by the authorities of the receiving 
State in connection with an offence against its customs or fiscal laws or regulations shall 
be handed over to the appropriate authorities of the force concerned. 


ARTICLE XIV 


1. A force, a civilian component and the members thereof, as well as their dependents, 
shall remain subject to the foreign exchange regulations of the sending State and shall also 
be subject to the regulations of the receiving State. 


2. The foreign exchange authorities of the sending and the receiving States may issue 
special regulations applicable to a force or civilian component or the members thereof as well 
as to their dependents. 


ARTICLE XV 


1. Subject to paragraph 2 of this Article, this Agreement shall remain in force in the 
event of hostilities to which the North Atlantic Treaty applies, except that the provisions 
for settling claims in paragraphs 2 and 5 of Article VIII shall not apply to war damage, and 
that the provisions of the Agreement, and, in particular of Articles IIT and VII, shall imme- 
diately be reviewed by the Contracting Parties concerned, who may agree to such modifica- 
tions as they may consider desirable regarding the application of the Agreement between them. 


2. In the event of such hostilities, each of the Contracting Parties shall have the right, 
by giving 60 days’ notice to the other Contracting Parties, to suspend the application of any 
of the provisions of this Agreement so far as it is concerned. If this right is exercised, the 
Contracting Parties shall immediately consult with a view to agreeing on suitable provisions 
to replace the provisions suspended. 


ARTICLE XVI 


All differences between the Contracting Parties relating to the interpretation or applica- 
tion of this Agreement shall be settled by negotiation between them without recourse to any 
outside jurisdiction. Except where express provision is made to the contrary in this Agree- 
ment, differences which cannot be settled by direct negotiation shall be referred to the North 
Atlantic Council. 


ARTICLE XVII 


Any Contracting Party may at any time request the revision of any Article of this Agree- 
ment. The request shall be addressed to the North Atlantic Council. 


Articte XVIII 


1. The present Agreement shall be ratified and the instruments of ratification shall 
be deposited as soon as possible with the Government of the United States of America, which 
shall notify each signatory State of the date of deposit thereof. 
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2. Thirty days after four signatory States have deposited their instruments of ratifica- 
tion the present Agreement shall come into force between them. It shall come into force for 
each other signatory State thirty days after the deposit of its instrument of ratification. 


3. After it has come into force, the present Agreement shall, subject to the approval of 
the North Atlantic Council and to such conditions as it may decide, be open to accession on 
behalf of any State which accedes to the North Atlantic Treaty. Accession shall be effected 
by the deposit of an instrument of accession with the Government of the United States of 
America, which shall notify each signatory and acceding State of the date of deposit thereof. 
In respect of any State on behalf of which an instrument of accession is deposited, the present 
Agreement shall come into force thirty days after the date of the deposit of such instrument. 


ARTICLE XIX 


1. The present Agreement may be denounced by any Contracting Party after the expira- 
tion of a period of four years from the date on which the Agreement comes into force. 


2. The denunciation of the Agreement by any Contracting Party shall be effected by 
a written notification addressed by that Contracting Party to the Government of the United 
States of America which shall notify all the other Contracting Parties of each such notifica- 
tion and the date of receipt thereof. 


3. The denunciation shall take effect one year after the receipt of the notification by 
the Government of the United States of America. After the expiration of this period of one 
year, the Agreement shall cease to be in force as regards the Contracting Party which denounces 
it, but shall continue in force for the remaining Contracting Parties. 


ARTICLE XX 


1. Subject to the provisions of paragraphs 2 and 3 of this Article, the present Agreement 
shall apply only to the metropolitan territory of a Contracting Party. 


2. Any &tate may, however, at the time of the deposit of its instrument of ratification 
or accession or at any time thereafter, declare by notification given to the Government of 
the United States of America that the present Agreement shall extend (subject, if the State 
making the declaration considers it to be necessary, to the conclusion of a special agreement 
between that State and each of the sending States concerned), to all or any of the territories 
for whose international relations it is responsible in the North Atlantic Treaty area. The 
present Agreement shall then extend to the territory or territories named therein thirty 
days after the receipt. by the Government of the United States of America of the notification, 
or thirty days after the conclusion of the special agreements if required, or when it has come 
into force under Article XVIII, whichever is the later. 


3. A State which has made a declaration under paragraph 2 of this Article extending 
the present Agreement to any territory for whose international relations it is responsible 
may denounce the Agreement separately in respect of that territory in accordance with the 
provisions of Article XIX. 


In witness whereof the undersigned Plenipotentiaries have signed the present Agreement. 


Done in London this nineteenth day of June, 1951, in the English and French languages, 
both texts being equally authoritative, in a single original which shall be deposited in the 
archives of the Government of the United States of America. The Government of the United 
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States of America shall transmit certified copies thereof to all the signatory and acceding 
States. 


For the Kingdom of Belgium: 
OBERT pr THIEUSIES. 


For Canada: 
L. D. WILGRESS. 


For the Kingdom of Denmark: 
STEENSEN-LETH. 


For France: 
HERVE ALPHAND. 


For Iceland: 
GUNNLAUGER PETURSSON. 


For Italy: 
A. ROSSI-LONGHI. 


For the Grand Duchy of Luxembourg: 
A. CLASEN. 


For the Kingdom of the Netherlands: 
A. W. L. TJARDA van STARKENBORGH-STACHOUWER. 


For the Kingdom of Norway: 
DAG BRYN. 


For Portugal: 
R. ENNES ULRICH. 


The Agreement is only applicable to the territory of Continental Portugal, 
with the exclusion of the Adjacent Islands and the Overseas Provinces. 


For the United Kingdom of Great Britain and Northern Ireland: 
HERBERT MORRISON. 


For the United States of America: 
CHARLES M. SPOFFORD. 
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APPENDIX 
Country Ministry or Service 
TRIPTYQUE* 


Valid from To 
for temporary importation to 


of the following service vehicle:— 


Type 
ee I ok RR ek a a Sm a eT TL a a a 
Registration Number Engine Number 


a a Ee 
Spare tyres 


Fixed Communication Equipment 


a a he aE ee 2 SE es 0 oh et Na 
Name and signature of the holder of the triptyque 


ape shemer elk Te tee, oe, af ois) s) 0 ets ledalie: ene aisle lelaielal6)e alse alebs ale eter 


Date of issue By order of 


OOF 6r 0) e) 0:10). @ 50) 415 0'.0 e's) 'e) 6) a) 18) 1a 16) \e 6. 0-016) 61 alje eis) ate) elie. wlieie ive) wet eile. 


TEMPORARY EXITS AND ENTRIES 
Sn meeememeereeeeeeeeeeeeeeee 


Name of Port or Customs Signature and Stamp of 
Station Date Customs Office 


Fr I Nr A el BE eS A ae 
Exit 


ST be EE hE i ee 
Entry 


a ree ge et Se Se 
Exit 


Sg ee IN Fit eae Fe oe 
Entry 


I ar rs SE eT a he Ee 
Exit 


te 
Entry 


Es a ea 
Exit 


a a ee 
Entry 


eS a a ee Ee ee ee 


*This document shall be in the language of the sending State and in the English and French languages. 


1951 (2nd Sess.), c. 28, Sch. 
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REGULATIONS UNDER THE VISITING FORCES 
(NORTH ATLANTIC TREATY) ACT 


(Approved by Order in Council PC 1956-563 of 12 Apr 56) 


Short Title 


I. These regulations may be cited as the Visiting Forces (North Atlantic Treaty) 
Regulations. 


Interpretation 
2. In these regulations, 
(a) “Act” means the Visiting Forces (North Atlantic Treaty) Act; and 


(b) ‘Attorney Genera!” means 


(i) where the civil court is situated in the Northwest Territories or the Yukon 
Territory or where the consent of the Attorney General of Canada is a pre- 
requisite to the institution of criminal proceedings, the Attorney General of 
Canada or his lawful deputy, and 

(ii) in all other cases, the Attorney General of the province in which the civil court 
is situated or his lawful deputy. 


WAIVER OF JURISDICTION OF CIVIL COURTS 


Be (1) Subject to this section, the Attorney General may waive the primary right of a civil 
court to exercise jurisdiction in respect of any act or omission constituting an offence against 
any law in force in Canada alleged to have been committed by a member of a visiting force 
in favour of a service court of the visiting force 


(a) by sending a waiver signed by the Attorney General, in Form A or to the like effect, 
to the officer in command of the visiting force, where no information has been laid 
against such member before the civil court in respect of the act or omission, and 


(6) by complying with paragraph (a) and by sending a copy of the waiver to the judge, 
magistrate or justice who presides over the civil court, where such an information 
has been laid. 


(2) No waiver shall be made under this section in respect of an act or omission after a 
civil court has made an adjudication in respect thereof. 


(3) No request is necessary to empower the Attorney General to make a waiver under 
this section, but the officer in command of a visiting force may complete and send a request 
signed by him, in Form B or to the like effect, to the Attorney General setting forth the reasons 
for which a waiver is requested. 
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WAIVER OF JURISDICTION OF SERVICE COURTS 


4. (1) The officer in command of a visiting force may waive the primary right of a service 
court to exercise jurisdiction in respect of the alleged commission by a member of the visiting 
force of an offence respecting any matter described in paragraphs (a) to (d) of subsection (2) 
of section 7 of the Act in favour of a civil court by completing and sending a waiver signed 
by him, in Form C or to the like effect, to the Attorney General. 


(2) No request is necessary to empower the officer in command of a visiting force to 
make a waiver under this section, but the Attorney General may complete and send a request 
signed by him, in Form D or to the like effect, to the officer in command of the visiting force 
setting forth the reasons for which a waiver is requested. 


INCARCERATION 


S-. (1) A request pursuant to section 12 of the Act by the officer in command of a visiting 
force of an associated state for the incarceration of a member of that visiting force in a peni- 
tentiary, civil prison, service prison or detention barrack shall be in Form E or to the like 
effect and shall 


(a) set forth the reasons for the request, and 


(b) contain an undertaking on behalf of the associated state to reimburse 
(i) the Government of Canada if he is incarcerated in a penitentiary, service prison 
or detention barrack operated at the expense of the Government of Canada, and 
(ii) the Government of the province if he is incarcerated in a prison operated at 
the expense of the Government of a province, 


for the cost of rations to be supplied by such government to the member of the 
visiting force while he is incarcerated, 


and such request shall be signed by the officer in command of the visiting force. 


(2) The Minister of National Defence shall, in his sole discretion, determine whether 
a request under section 12 of the Act is to be granted. 


(3) Where the Minister of National Defence determines that a request under section 
12 of the Act is to be granted, he shall designate the penitentiary, civil prison, service prison 
or detention barrack to which the person in respect of whom the request is made is to be 
committed and shall in writing, in Form F or to the like effect, notify the officer in command 
of the visiting force accordingly and of his appointment, pursuant to section 178 of the National 
Defence Act, as a committing authority in relation to the committal to the designated peni- 
tentiary, civil prison, service prison or detention barrack, as the case may be, of the person 
named in the notification. 


(4) A committal order issued by the officer in command of a visiting force pursuant 
to section 178 of the National Defence Act shall be in Form G or to the like effect. 


POLICE FUNCTIONS 


6 (1) A member of the military police of a visiting force may, in relation to any member 
of that force, exercise the same police functions that a peace officer is authorized by the 
Criminal Code to exercise. 
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(2) Any member of a visiting force may, in relation to any other member of that force, 
exercise the same police functions as a person who is not a peace officer is authorized under 
the Criminal Code to exercise. 


SUMMONING WITNESSES 


Ze (1) Where a person is likely to give material evidence before a court martial of a visiting 
force, a subpoena, in Form H or to the like effect, may be issued in accordance with this 
section requiring that person to attend and give evidence. 


(2) A subpoena issued under the authority of this section shall be signed by a magistrate 
or justice, as the case may be, and where the person whose attendance is required is not within 
the province in which the proceedings were instituted, the subpoena shall not be issued except 
pursuant to an order of a county or district court judge or a judge of a superior court of criminal 
jurisdiction, as defined in the Criminal Code, having jurisdiction in the province in which 
the proceedings were instituted. 


WITNESS FEES 


So A witness who attends before a court martial of a visiting force to give evidence 
is entitled to receive the same fees and allowances as he would be entitled to receive if he had 
appeared for that purpose in proceedings instituted under the Criminal Code. 


IN wie 
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SCHEDULE 


FORM A (section 3(1)) 


To the Officer 


in Command of 


(visiting force) ¢ 


I, the undersigned, being the Attorney General (or Deputy Attorney General) 


(el cate Dy Ns Nepales, Ma i eam eo plaiiaieaning bo ie, ree , do hereby waive, in favour of the service 
COURTS OL Ree aY ei esas ae ae FAI A BY , the primary right of the civil courts 
OT ieee sos. sR Oink tl ae rat le eo oN) mad aA este i et Si to exercise 


jurisdiction inwespectyOre Mews We. .us tae Ae snl BL oe LR dg pede cate cue te A 
(name of member) 


a member of that visiting force, who is alleged to have committed an offence against a law 


in force in Canada, namely, that (here describe alleged circumstances of offence). 


BAO cet a ee scrl cial ae aks ots ape te Ae Bie aye HALA FSi ea iad SIN 8 er Se tS 


ee  ) 


en 6 eee Tepih @) tsleke re 16 ve lelieite « @\e ene 


(Canada or province) 
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FORM B (section 3(3)) 


To the Attorney 


General of 


6°68! 6 0 Wie, 0 alle) a. 6a eica! se ha were: te)|@ re, (e)\e © le.e; 6, 6 6 & 8 [0 6) 6) -@ 


(Canada or province) 


Wieren se ee er re Rae ere, ala Uael eles ag glia yiisme ai en eee 8) 8 aide is a member 
(name of member) 


7a PAE TREN NR RDS St ys PLN ON st , a visiting force within the meaning 


of the Visiting Forces (North Atlantic Treaty) Act; 


IAN WHer eas Che BANG Wilh Meet eeaele SS din ce RORY IE a tiles 65 5 aie is 
(name of member) 
alleged to have committed an offence against a law in force in Canada, namely, that (here 


describe the alleged circumstances of the offence); 


And whereas it appears to the undersigned, the officer in command of the visiting 


force, that the primary right of the civil courts Of... 0.0... cece ee eee cee ee cee ee cence 
vee : (province or territory) ; 
to exercise jurisdiction in respect of the alleged commission by the said member of the said 


offence should be waived for the following reasons: 


This is, therefore, to request that the primary right of the civil courts 


PT ile MAR. aoe Rr AR A PPE Do aE RL Re to exercise jurisdiction in respect of 
; (province or territory) : : 
the alleged commission by the said member of the said offence be waived. 


a ce) Oe! be: Biieel a a) ws wer see 08. o 8! ea: eee #6! 6) 61a) Bis Se ee 8. 


(visiting force) 
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FORM C (section 4(1)) 
To the Officer 


in Command of 


~ ine e ne Ree a Ones Lone sice Lileks si vikeW se! jel 6) )a' (@. 6 “6: .6 ia. 116,06" ° 


(visiting force) [ 


I, the undersigned, being the Attorney General of.............................. ; 


(Canada or province) 


do hereby request the waiver of the primary right of the service courts of.................. 


bode Reterse | Urisdiction insresrect bree: a. ns os ee ee , & member 
(name of member) 


of that visiting force, who is alleged to have committed an offence mentioned in subsection 


(2) of section 7 of the said Act, namely, that (here describe alleged circumstances of offence). 
The reasons for which this waiver of jurisdiction is sought are: 


(here set forth reasons) 


0) 0-10) 16: (0) 'O))0: (0 00-7 wie! (eo: ie! ie, bi! (6: 1ee) eee) @ \e) 18) 68) (6.16 le) 616) \6) 61.6) sia! « 


@ 0 0 @ 6 0: 8)0: (Oe 6) (e100! ea! 76) eo (0: 8) 0 0) 0, (6 6 © 6 16 o 6, «©, 0 ene) 6 me # 6 8 


(Canada or province) 
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FORM D (section 4(2)) 


To the Attorney 


General of 


(Canada or province) 


I, the undersigned, being the officer in command of................--.000e005 , do 
(visiting force) 


héreby waive, in favour or the ervil'courta’ of? 2 6s oO EPR OR PR, 
_ .,.@rovince or territory) | 
the primary right of the service courts of the said visiting force to exercise jurisdiction in 


AIG Fo) teens Ue mp Tyee’ order bongies pommel Abana deneangnbed epi rest , & member of 
+ ae (name of member) } ’ ; 
that visiting force, who is alleged to have committed an offence mentioned in subsection (2) 


of section 7 of the Visiting Forces (North Atlantic Treaty) Act, namely, that (here describe 


alleged circumstances of offence). 


eoeoeeeoeee eee 228 FFF OFF eT eH HH HHH HHH TH EH HOD 


oo ee oF 82 FFF ORF OTT HF HHH HHH HO THH HHH HF HOO BHD 


(visiting force) 
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FORM E (section 5(1)) 


To the Minister of 
National Defence 


ALIN VOTMAITEHOLCe OLN! Nabe A des, Apevia gr HUN Ded. oo: a xis sagand evan 4 4ladbeee tates Ole , an 
; (country) 
associated state within the meaning of the Visiting Forces (North Atlantic Treaty) Act; 


And whereas the said member has been sentenced by a service court to undergo a 
punishment involving incarceration; 


And whereas it is desirable that the incarceration be served wholly or partly in a 
penitentiary, civil prison or detention barrack for the reason that (here set out reasons for 
the request) ; 


This, therefore, is to request you to determine whether the punishment of the said 
member is to be served in whole or part in a penitentiary, civil prison, service prison, or 
detention barrack; 


And this is further an undertaking on behalf of the Government of................ 
(country) 
to reimburse the Government of Canada for the cost of rations to be supplied to the said 


member while he is incarcerated, if he is incarcerated in a penitentiary, service prison or 
detention barrack operated at the expense of the Government of Canada, and if he is incar- 
cerated in a prison operated at the expense of the government of a province, to reimburse 
the government of the province for the cost of rations to be supplied to the said member 
while he is incarcerated. 


Ce | 


CY 


(visiting force) 
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FORM F (section 5(3)) 


To the Officer 
in Command of 


By, 6) @).6) 0) ot © ..0) (81/19) ©! (e) iu) 1a) 07 io 9 eset es) ere, ea le! te! B10) (e) Js oP wie! te) 6: 6: 


(visiting force) 


AV eT OOS oii sevens (ers cre coma eee nat EMMI S88 5 ual at Lt , a member of the 


(May mBOrmATI: LOTR) LOL oti toe auch u bobs a ee ols ais eal , an associated 
op (country) 

state within the meaning of the Viszting Forces (North Atlantic Treaty) Act, has been sentenced 

by a service court to undergo a punishment involving incarceration; 


And whereas you have requested that it be determined whether such punishment 
is to be served in whole or in part in a penitentiary, civil prison or detention barrack; 


This is therefore to notify you 


That Have determined that the said fo! Bary Oy, PNPM ASIAN B OBTAIN C8 JIIO8 


shall serve hisincarceration intthese nec. Sie ere es ee a a os Ve sn 


That, pursuant to section 178 of the National Defence Act, I hereby appoint you a 
committing authority within the meaning of that section in relation to the committal to the 


(name of member) 


Ce 
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FORM G (section 5(4)) 
WARRANT OF COMMITTAL 


Canada, 
Province of 


ee) 8) ede ielie, te) ea he) elie h6 ie: Xe Lelie! jee! ‘eile te! js) slo. a slietta’ te. etre, Mbira 


To the Keeper of the (penitentiary, civil prison, service prison or detention barrack, 


Anachescasemnay ibe vat Ach wa oealaen ab Gat. 5 Seuss Le Ue aie a 


IWHETCAS cacao cee ota a tt cc cede decade dd cee ht MOOT | , @ member of the 
(name of member) 


(Navy, Army or Air Foree,ias/the icaseiniaybe) oft! zinsey .2 pmiobou. £).uu08 Sphrigk aegi ; 
(country) 


MY, 
an associated state within the meaning of the Visiting Forces (North Atlantic Treaty) Act, 
WAS CON LNG Line eeratria th tle) GAY: Of 71s ene Suh oe Lee sentenced by a service 
court to undergo a punishment involving incarceration, and it was adjudged that he should, 


fOrenistowence she: una priconeds or, the, term Ol ws. eee. ea eee : 


And whereas, pursuant to subsection (2) of section 12 of the said Act, the Minister 
of National Defence has determined that the punishment is to be served (in whole or in part) 
in the (penitentiary, civil prison, service prison or detention barrack, as the case may be) 


This is, therefore, to command you, in Her Majesty’s name, to receive the said 
member into custody in the said (penitentiary, civil prison, service prison or detention 
barrack, as the case may be) and imprison him there for the term of...................... : 
and for so doing this is a sufficient warrant. 


Dated atau cen cc wie ay, eho ciun ye rere esc) ae Pi HAVE tea as ee ea? Ts 


"(A committing authority under section 178 of 
the National Defence Act) 
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FORM H (section 7(1)) 
SUBPOENA TO A WITNESS 


Canada, 
Province of 


O16) @ 2) walle ec 8 C68 6 Sus € @ 6 0 © 8 610) 6. 616 6 6 s 6 @ @ 0 6 © 


WW HOrehS ae ere men Se a eee ante ee ol ea alee a memben OF 


TDG or eee ene eet arn ee ere ey eee , has been charged that (state 
, (visiting force) ‘ : 
offence as in the charge) and it has been made to appear that you are likely to give material 


evidence for (the prosecution or the defence); 


This is, therefore, to command you to attend before (set out name of tribunal) 


OD. Saisie Se ee a oy ee EL, PONE then Hy FP, SER OR Oe ACE ee SRO day 
OL og ee Se ee, Ee ee SY LOO Sete a eee U2, POET ME o’clock 
in the, . Se Fs enee, Oa MOODS A Geren is eer ery chine niece « alec ails GRU Oh ach SI ; 


to give evidence concerning the said charge *. 


Datedsthis wes chow he. onesingadk ws. the: daynoty, a6. Sha Kaiti. sb hes kt as , 


‘Ce © © 6s Gs Bev fe) 6 se) 6) 5 er leve ye) alta, Oe 6: (el @ ee! © él eho en's se) @ 


(Magistrate or Justice) 


* Where a witness is required to produce documents add the following: 


and to bring with you any writings in your possession or under your control that 
relate to the said charge, and more particularly the following: (specify any writings 
required). 
33 
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ORDER IN COUNCIL RELATING TO THE PAYMENT OF DEFENCE 


COUNSEL FOR ACCUSED PERSONS 
P.C. 88/2047 


Certified to be a true copy of a Minute of a Meeting of the Treasury Board, approved 


by His Excellency the Governor General in Council, on the 7th May, 1948. 


NATIONAL DEFENCE 


The Board had under consideration the following memorandum from the Honourable 
the Minister of National Defence: 


“The undersigned has the honour to state that the Chief of the Naval Staff, the 
Chief of the General Staff and the Chief of the Air Staff report that:— 


(a) 


(b) 


It is a fundamental principle of British Justice that a person accused of a 
criminal offence should, at his trial, be represented by counsel and in civilian 
trials, when the accused is not so represented, the court may and normally will 
arrange for counsel to defend the accused. 


Courts Martial held in the armed services may try offences of the same gravity 
and award punishments of the same severity as superior courts of criminal 
jurisdiction. An accused person at a court martial may employ civilian counsel 
at his own expense. If civilian counsel is not employed a serving officer may be 
assigned by the authority convening the court, to assist in the accused’s defence, 
if requested by him. In the Canadian Forces there are very few serving officers 
with legal training who can be made available for this purpose and in most 
cases it is necessary for the convening authority to assign an officer who has 
had no legal training. This is obviously unfair to an accused who is charged 
with a serious offence, particularly when the prosecution is conducted by a 
legally-trained officer. 


(c) It is considered that an accused person at a court martial in which serious charges 


(d) 


are involved should be defended by a legally qualified person and that if the 
accused’s financial position is such as to preclude his employing a civilian lawyer 
and no legally qualified serving officer is available to act as defending officer, 
civilian counsel should be employed at the expense of the Crown. 


A scheme has been instituted in the United Kingdom whereby an accused person 
at a court martial may be provided with civilian legal aid at Government expense, 
if such person is not in a position to pay for such aid. Such assistance is available 
to all ranks, subject to an examination of the financial circumstances of the 
accused and to the approval, in each case, of the Judge Advocate General’s Office. 
Assistance is provided only if it is considered necessary because the prosecutor 
is legally qualified or the trial involves points of legal difficulty and the outcome 
of the trial may be of serious consequence to the accused. The expense involved 
in connection with the employment of civilian counsel, under such circumstances, 
is borne initially by the Crown, subject to an undertaking by the accused to 
repay whatever sum is due from him, according to a regulated scale based on his 
income, means and commitments. 


(e) There are, on the Reserves of the three Services many legally qualified officers 
who have had considerable experience in court martial work. It is considered 
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that such officers, if available, might be employed as defending officers at courts 
martial and that they should be compensated on such basis as is approved by 
the Minister of National Defence, with the concurrence of the Minister of Justice. 


2. The Deputy Minister of National Defence therefore recommends:— 

(a) That authority be granted for the employment of officers from the Reserves of 
the Naval, Military and Air Forces of Canada, whose civil avocation is that of 
barrister, advocate or solicitor, at the expense of the Crown, for the defence of 
accused persons before courts martial in the Naval, Military and Air Forces 
of Canada, in cases in which:— 

(i) the charges are of a serious nature and the outcome of the trial may be of 
serious consequence to the accused; and 

(i1) the prosecution is to be conducted by a legally qualified officer or the trial 
involves points of legal difficulty; and 

(iii) the accused is not in a financial position to employ civilian counsel at his 
own expense; and 

(iv) the accused undertakes to repay to the Crown such part (if any) of the 
costs involved, as may be fixed by regulations to be approved by the 
Minister; and 

(v) the Judge Advocate General, or such officer as he may appoint for that 
See certifies that in his opinion legal aid should be furnished to the 
accused. 


(b) The fees to be paid to legally qualified reserve officers for their services shall 
be fixed by the Minister of National Defence, with the concurrence of the 
Minister of Justice. 


3. It is impossible to estimate the cost of this proposal. It is not anticipated that, 
under peace-time conditions, many serious charges will be dealt with by courts martial 
and that any great expense will be involved. 


4, The undersigned concurs in the recommendation of the Deputy Minister and has 
the honour to recommend that the same be approved.” 


The Board concur in the above report and recommendation, and submit the same 
for favourable consideration. 


, ~~ 


a 
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REGULATIONS APPROVED BY THE MINISTER OF NATIONAL DEFENCE 
PURSUANT TO P.C. 88/2047 DATED 7 MAY 48 


Part I 


General Regulations 


1. In any case wherein civilian counsel is employed pursuant to Order in Council 
P.C. 88/2047, dated 7 May 1948, to conduct the defence of an officer or soldier of the 
Canadian Army tried by court-martial, the amount to be assessed against such officer 
or soldier shall not exceed for: 


(@),officers and,warranty officers, Classy]. vals. sine. Laonans wis | 50% 
(G):awarrantyoficerss:Glacssilh.euwilo. solos. tlie. maoterstan. 0. 35% 
(c) staff ‘sérgednts and: séreeauig ) 1!h, AAO he Po op 2a 30% 
(d) ranks  belowspergean bihasayy.:dui yaad tenet Na. bes ei lind ak 25% 


of the total fees incurred. 


2. The amount determined as recoverable from an officer or soldier shall be a debt 
due to the Crown and may be recovered by deductions from the pay of the officer or 
soldier. 


3. Counsel employed pursuant to these Regulations shall be deemed to be acting as 
if he were an agent of the Minister of Justice and his account will be submitted and taxed 
in accordance with the fees allowed an agent of the Minister of Justice as shown in 
Part II hereof. 


Part II 


Instructions to Agents 


1. Accounts of agents for professional services are taxed by the Deputy Minister of 
Justice whose taxation is not appealable. This is the basis on which all work is entrusted 
to an agent. 


2. All copies of an agent’s account shall bear the following certificate signed by 
the agent: 
“I hereby certify that I rendered the services indicated above and that this 
account truly shows the nature of the services, the time occupied, the fees claimed, 
disbursements made and all moneys received by me in the matter.” 


SSCS SES 18S (8S (0) OSS OLE Oa te, S16) 6 6 6) Se, eo Ce) 6 ee Ae 6% 6) ole al le 


(Signature of Agent) 


3. (a) An agent shall submit his account itemized and in triplicate. Fees and 
disbursements shall be in separate columns opposite the items to fees which they 
refer and added up separately at the foot of each page. Counsel fees shall be 
placed in the fee column. 


(b) When fees are charged for conferences, interviews or attendance, or at trials and 
appeals, the time actually occupied shall be stated. 


(c) Communications from agents shall be addressed to the Judge Advocate General, 
Militia Stores Building, Ottawa, Ontario. 


4. Agents are requested to note carefully the following in connection with the 
preparation of their accounts: 


(a) all accounts shall show in detail the nature of the services rendered; 
(b) accounts not itemized will not be considered; 
57445—233 


Appendix XIV KR (Army) 


(c) the time occupied in preparation, interviews, attendances in court or elsewhere 
shall be truly stated in each such entry; 


(d) each item of an account shall be accurately dated, and such information given 
as will enable a taxing officer clearly to understand it. 


5. The following tariff, which has been concurred in by the Minister of Justice, 
shall apply: 


(a) No fee shall be allowed for receiving instructions, perusing letters, typing brief 
or copies of pleadings, revising or advising on pleadings or documents drafted 
by an agent, or for preparing agent’s bill of costs; 


(6) Ordinary attendance or letters’ .).:/.02.-...° .. aap Tee ie eee $1.00; 


(c) The actual time engaged each day in preparation of case or in attendance on 
interview or conferences with police officers, departmental officials, magistrates, 
witnesses or others and in court shall be stated in each such entry. .$5.00 per hour; 


(d) Attendance in court on adjournments (not exceeding one hour).......... $5.00; 


(e) Counsel fee—$75.00 for the first day and $50.00 for subsequent days; $50.00 shall 
be allowed for a case lasting one-half day. 
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COURT MARTIAL APPEAL BOARD 
RULES OF APPEAL PROCEDURE 


Interpretation 


1. In all proceedings before the Board, these Rules may be cited as the “Rules of 
Appeal Procedure”. 


2. Section 2 of The National Defence Act and, except in so far as inconsistent with 
that section, The Interpretation Act, Revised Statutes of Canada, 1927, chapter 1, and 
amendments thereto, and the interpretation sections of the Criminal Code, Revised 
Statutes of Canada, 1927, chapter 36, and amendments thereto, shall apply to these Rules. 


3. In these Rules, 
(a) “Board” means the Court Martial Appeal Board; 
(b) “Chairman” means the Chairman of the Court Martial Appeal Board; 


(c) “presiding member” means a member of the Board appointed by the Chairman 
to preside at any sittings of the Board in his place; and 


(d) “Registrar” means the Registrar of the Court Martial Appeal Board. 


Preliminary Action Respecting Appeals 


4, When an appeal is to be referred by the Judge Advocate General to the Board, 
the Judge Advocate General shall forward to the Registrar: 


(a) the Statement of Appeal; 


(b) the original minutes of the proceedings of the court martial in respect of which 
the appeal is taken, and five copies thereof; 


(c) all other documents and records relevant to the appeal that were produced at 
the court martial; and 


(d) all other documents, records and exhibits required by the Chairman or presiding 
member. 


5. The Registrar, upon receipt of a Statement of Appeal, shall forthwith notify the 
Chairman, and thereupon the Chairman shall fix a time and (subject to the requirements 
of the Minister under section 190(4) of The National Defence Act) a place for the 
hearing of the appeal. 


6. Particulars of the time and place fixed for the hearing of an appeal shall be set 
out in a Notice of Hearing which the Registrar shall cause to be served upon the parties 
at least two weeks before the date set for the hearing of the appeal. 


7. The Chairman shall designate three or more members of the Board to hear an 
appeal and, when he is not included in the number so designated, the Chairman shall 
name one of the other members so designated to be the presiding member for such appeal. 
Provided, however, that the Chairman, at any time prior to the hearing of the appeal, 
may substitute for any member or members so designated any other member or members 
of the Board, and may vary the number of members designated to hear the appeal, 
provided always that such number shall not be less than three. 
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8. The Chairman or presiding member may postpone the hearing of an appeal. 
Reasonable notice of a postponement shall be given to all parties. 


9. Following receipt of a Notice of Hearing, any party may apply in writing to the 
Board for the appeal to be heard at a time other than specified in the Notice of Hearing. 
An application under this section shall contain the reasons in support of it, shall be made 
as promptly as possible after receipt of the Notice of Hearing, and in any event prior 
to five clear days before the time specified in the Notice of Hearing, and may be made 
by telegram or in writing addressed to: 

The Registrar, 
Court Martial Appeal Board, 
OTTAWA, Ontario. 


The Chairman or presiding member shall decide upon every application made under this 
section and notification of his decision shall be given to all parties by the Registrar. 


10. A Statement of Appeal may be amended or extended by the appellant or his 
counsel, if any, at any time prior to five clear days before the commencement of the 
hearing of the appeal or, with the consent of the Chairman or presiding member, at any 
other time. Every amendment to or extension of a Statement of Appeal shall be filed 
with the Registrar. 


11. The Chairman or presiding member may order that written submissions be filed 
prior to the oral hearing of an appeal or may, with the consent of both parties, order that 
written submissions be filed in place of an oral hearing. Provided, however, that when 
such an order has been made for the filing of written submissions in place of an oral 
hearing, the Chairman or the presiding member may, at any time subsequent thereto, 
direct that the appeal or any part thereof shall be heard orally. 


Representation of Parties 


12. His Majesty will be represented on an appeal by such officer as may be 
designated by the appropriate chief of staff or, if no such officer is designated, by a 
barrister or advocate appointed by the Minister of Justice with the concurrence of the 
Minister of National Defence. 


13. In prosecuting his appeal, the appellant shall have the right to be represented 
by counsel of his own choice or, if he so desires and the Minister of National Defence 
approves, by counsel appointed by the Minister of Justice. Where counsel selected by 
the appellant, or appointed by the Minister of Justice to represent the appellant, fails to 
appear, the Chairman or presiding member shall direct such course or action as may seem 
to him ‘appropriate in the circumstances. 


14, The Minister of National Defence may direct that all or any of the fees and 
charges of counsel for the appellant shall be paid by His Majesty: 
(a) where the appellant is represented by counsel appointed by the Minister of 
Justice; or 


(b) where the appellant is represented by counsel of his own choice and succeeds 
either in whole or in part on his appeal. 


Appearance of Appellant 


15. The appellant may attend or appear at the hearing of an appeal with the consent 
of the Chairman or presiding member, except in a case where the punishment of death 
has been imposed upon him by the court martial, in which event he shall have the right 
to be present. 


16. Where an appellant who is in close custody attends or appears before the Board, | 


he shall continue to be held in close custody, unless the Chairman or presiding member 
otherwise directs, and he may be accompanied at the hearing by such persons as may 
be required to keep him in close custody. 
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Practice and Procedure at Hearings 


17. On the hearing of an appeal no grounds of appeal may be argued, save by leave 
of the Chairman or presiding member, other than those set out in the Statement of Appeal 
including any amendments thereto or extensions thereof made under these Rules. 


18. No new evidence may be introduced at the hearing of an appeal without the 
consent or direction of the Chairman or presiding member. 


19. On the oral hearing of an appeal, the appellant or his counsel, if any, shall be 
heard first and he shall have the right to reply to the arguments, if any, advanced by 
His Majesty’s representative. 


20. A witness appearing at a hearing shall be required to give his evidence under 
oath or solemn affirmation in the form prescribed for use in the case of a court martial. 


21. In each case, the laws of evidence that applied before the court martial at the 
trial shall apply before the Board on the appeal. 


22. The Chairman or presiding member may adjourn any sitting or hearing from 
time to time. 


Dissent upon Decision 


23. Where an appeal is dismissed but there is dissent in the Board, written reasons 
shall be given both by the majority and the minority and copies of such reasons shall 
be served upon all parties within fourteen days after the date of the decision of the Board. 


General Rules 


24, An appellant may abandon his appeal at any time by notice in writing, signed 
by the appellant and by his counsel, if any, forwarded to the Registrar, and thereupon 
the appeal shall be at an end. 


25. The expense of procuring the attendance of any witness to give evidence before 
the Board shall, unless the Chairman or presiding member otherwise directs, be borne 
by His Majesty. 


26. In cases not otherwise provided for, service of any notice or other document 
provided for in these Rules may be effected 


(a) upon His Majesty, by delivery to the Judge Advocate General; and 


(b) upon the appellant, 
(i) by personal service, or by registered mail addressed to him at the address 
for service given in his Statement of Appeal, and 
(ii) by registered mail or delivery to the barrister or advocate, if any, repre- 
senting him on the appeal. 


27. The Chairman may from time to time designate any other member of the Board 
to exercise any power or perform any duty or function which by these Rules are to be 
exercised or performed by the Chairman. 


Duties of the Registrar 


28. The Registrar shall perform such duties as may be required of him under these 
Rules or assigned to him from time to time by the Chairman or a presiding member and, 
without restricting the generality of the foregoing, shall: 


(a) receive and file all papers, documents and exhibits transmitted to him in 
connection with appeals; 


(b) enter in an appropriate book, provided for that purpose, a list of appeals set 
down for hearing by the Board; 
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(c) transmit to each member of the Board, before whom a particular appeal is to be 
heard, a copy of the Statement of Appeal and of the minutes of the proceedings 
of the court martial in respect of which the appeal is taken; 


(d) attend with all relevant records, exhibits and papers at hearings of the Board; 


(e) keep a full and correct record of all proceedings before the Board showing the 
names of the members of the Board present, the date, the names of the repre- 
sentative of His Majesty and of counsel for the appellant, if any, the result of 
the appeal, the judgment given and the time occupied in the hearing; 


(f) cause a transcript of all new evidence to be taken by a suitably qualified court 
reporter; 


(g) sign all orders made by the Board at which he attends as Registrar}- 


(h) transmit to the parties and to the Judge Advocate General the judgment of the 
Board and return to the Judge Advocate General the original minutes of the 
proceedings of the court martial; 


(z) retain possession of all other papers, documents and exhibits unless otherwise 
required by the Chairman; and 


(j) where the appellant has entered an appeal to the Supreme Court of Canada, 
transmit all papers, documents and exhibits required by that Court to the 
Registrar of that Court. 


Saving Provision 


29. Failure to comply with these Rules shall not necessarily render any proceedings 
void but, in any such case, the Chairman or the presiding member may vary the pro- 
ceedings, set them aside as irregular or otherwise deal with them as may be just. 
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Regulations for Service Prisons and Detention Barracks 


CHAPTER 1 


INTRODUCTION 
(Approved by the Minister, 14 Feb 56 ) 


1.01—TITLE 


This publication shall be called “Regulations for Service Prisons and Detention Barracks’”’. 


1.02—DEFINITIONS 
1) In these regulations and in orders or instructions implementing or amplifying them 
co) 5 t=) bf 
unless the context otherwise requires: 
a) “area commander” means an officer commanding an army area; 
S ? 
(b) “commandant”” means the commanding officer of a service prison or detention 
barrack; 
(c) “guard’’ means a person who has been assigned duties relating to the enforcement 
of these regulations; 
d) “inmate” means any person undergoing punishment in a service prison or detention 
d ta} S 
barrack; 
(e) “The Queen’s Regulations’ means QRCN, QR(Army) and QR(Air); and 
(f) “superior authority”? means 
(i) the officer commanding a command, 
(ii) the area commander, or 


(iii) any other officer designated by the Minister under QR(Army) to exercise 
the powers of an officer commanding a command or an area commander, 


under whose command a service prison or detention barrack is placed. 


(2) Other words and phrases have the same meaning as in The Queen’s Regulations. 


1.03—APPLICATION 


(1) Subject to (2) of this article, these regulations shall apply to the places designated as 
service prisons and detention barracks. (See Queen’s Regulations, article 114.41.) 


(2) These regulations shall apply as far as practical to an inmate: 
(a) in a detention room; or 
(b) admitted to a hospital or other place for the reception of sick persons. 


(1.04 TO 1.99 INCLUSIVE: NOT ALLOCATED) 
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Regulations for Service Prisons and Detention Barracks 


CHAPTER 2 


ORGANIZATION AND COMMITTAL 
(Approved by the Minister, 14 Feb 56) 


2.01—UNIT DETENTION ROOMS 


Article 114.41 of The Queen’s Regulations provides in part: 


“(4) When a committing authority considers that it is not practical to commit 
a service detainee to a detention barrack, he may commit him to a unit detention 
room for a period not in excess of thirty days, and for that purpose the unit 
detention room shall be a detention barrack. 


NOTES 


(A) When a unit detention room becomes a detention barrack in accordance with (4) of this article, the 
“Regulations for Service Prisons and Detention Barracks” apply as far as practical. 


(B) A service detainee sentenced to serve more than fourteen days is normally committed to a detention 
barrack designated in (3) of this article. 


(C) Paragraph (4) of this article applies even when the sentence is in excess of thirty days.’’. 


2.02—COMMAND 


The service prisons or detention barracks designated in (2) and (3) of article 114.41 of 
The Queen’s Regulations shall be under the command of the Chief of the General Staff. 


2.03—INSPECTION 


The Chief of the General Staff shall appoint an officer to inspect at regular intervals service 
prisons and detention barracks designated in (2) and (3) of article 114.41 of The Queen’s 
Regulations. 


(2.04 TO 2.99 INCLUSIVE: NOT ALLOCATED) 
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Regulations for Service Prisons and Detention Barracks 


CHAPTER 3 


DUTIES AND RESPONSIBILITIES 
(Approved by the Minister, 14 Feb 56 ) 


Section 1—General 


3.01I—GENERAL INSTRUCTIONS 


(1) No person shall: 
(a) unless permitted by these regulations or authorized by the commandant 
(i) take or convey to or from an inmate any article or thing, 
(ii) leave any article or thing in any place where an inmate may gain access to it, 
(111) buy from or sell to an inmate any article or thing, 


(iv) communicate with any other person on a matter concerning the service 
prison, detention barrack, or an inmate, unless required to do so in the 
course of his duties, 


(v) introduce, possess, or consume tobacco or intoxicants at a service prison or 
detention barrack, 

(vi) enter the room or cell of an inmate between lights out and reveille unless 
accompanied by a member of the staff and then only for urgent and 
exceptional reasons, or 

(vii) receive any visitor in a service prison or detention barrack; 

(b) take or receive any gratuity or other benefit from or on behalf of an inmate; 
(c) employ an inmate for personal benefit; 


(d) use any abusive, threatening, insulting, profane or other improper language 
towards an inmate; 


(e) strike, except in self-defence, or otherwise ill-treat an inmate; or 


(f) discuss matters concerning the service prison or detention barrack within the 
hearing of an inmate. 


Section 2—Commandant 


3.02—POWERS OF COMMANDANT 

The commandant shall exercise the powers: 
(a) of a commanding officer, pursuant to QR(Army); and 
(b) conferred upon him by these regulations. 


3.03—GENERAL RESPONSIBILITY OF THE COMMANDANT 
The commandant shall be responsible to superior authority for the administration of the 
service prison or detention barrack in accordance with these regulations and QR(Army). 
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3.04—DUTIES OF THE COMMANDANT 


The commandant shall: 


(a) 
(b) 


(c) 


(d) 


(e) 
(f) 
(g) 


(h) 


inspect the service prison or detention barrack once each day; 

interview an inmate as soon after his admission as practical and ensure that he 
understands the regulations respecting his rights and duties as an inmate; 

see each inmate 

(3) once each day during daily routine, and 

(31) once each week between 2300 hours and reveille; 

ensure that each inmate undergoing a corrective measure of close confinement 
or a diet is visited not less than once every three hours by a guard and that a 


record is made of such visits in the Corrective Measure Inspection Record. (See 
article 4.85—“Records’’. ); 

ensure that the medical officer is informed as soon as it appears that an inmate is 
sick or injured; 

on the recommendation of the medical officer, discontinue or modify the routine 
and training of an inmate who is not fit to undergo regular routine and training; 
examine the sick parade register daily and ensure that the treatment prescribed 
for any inmate is carried out; and 


co-operate with the chaplains in the proper performance of their duties at the 
service prison or detention barrack. 


(3.05 TO 3.08 INCLUSIVE: NOT ALLOCATED) 


Section 3—Staff 


3.09—DUTIES OF SENIOR WARRANT OFFICER OR NON-COMMISSIONED 
OFFICER 

(1) The senior warrant officer or non-commissioned officer of a service prison or detention 

barrack shall: 


(a) 


(b) 
(c) 


(d) 
AL 27 


frequently inspect every part of the service prison or detention barrack, especially 
the rooms, cells, and bedding; attend parades; supervise the routine and training; 
and report to the commandant any irregularity that he may observe; 


parade and inspect inmates coming into or going out of the service prison or 
detention barrack; 


detail the duties of the men under his command and inspect them when they are 
coming on and going off duty; and 


perform such other duties as are prescribed by these regulations. 
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3.10—DUTIES OF GATE-KEEPER 
The gate-keeper shall: 
(a) record in the Gate Book (see article 4.85— “Records” ) the name of every person 
passing through the gate and the times of his entry and departure; 


(b) not permit any person, to enter or leave the service prison or detention barrack 
without authority; and 


(c) examine all articles carried into or out of the service prison or detention barrack. 


(3.11 TO 3.14 INCLUSIVE: NOT ALLOCATED) 


Section 4—Visiting Officer 


3.15—APPOINTMENT OF VISITING OFFICER 
(1) The superior authority shall appoint a Visiting Officer for each service prison and 
detention barrack under his command. 
(2) A Visiting Officer shall be: 
(a) an officer not below the rank of major; 
(b) appointed for a tour of duty not exceeding one week at any one time; and 
(c) detailed from a duty roster on a rotational basis. 


3.16—VISITS BY VISITING OFFICER 


(1) The Visiting Officer shall, as far as practical, visit the service prison or detention 
barrack at an unscheduled time daily, except Sunday, during his tour of duty. 


(2) The times of the Visiting Officer’s visits shall not be communicated in advance to the 
service prison or detention barrack. 


3.17—DUTIES OF A VISITING OFFICER 
A Visiting Officer shall: 
(a) on each visit, if practical, inspect the service prison or detention barrack to 
ascertain whether regulations and orders are being enforced; 
(b) interview each inmate, in private if the inmate so requests, during his week’s 
tour of duty and ascertain whether he has any complaint to make; 
(c) make a written report (Appendix M) of his visit to the superior authority; 
(d) during the absence of the commandant, deal with misbehaviour by inmates and 
sign correspondence relating to inmates; 
(ce) at least once during his tour of duty, inspect and initial each record required to be 
kept by the commandant; and 
(f) sign the Visiting Officer’s Journal. (See article 4.35—“Records’’. ) 
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Section 5—Medical Officer 


3.18—DUTIES OF MEDICAL OFFICERS 


The medical officer attending the service prison or detention barrack shall: 


(a) 


(b) 


(c) 


(d) 
(e) 


(f) 


(g) 


(h) 


(j) 


AL 27 


as soon as practical after admission of an inmate 
(i) read the unit medical officer’s certificate (See QR (Army ) article 34.165.), 


(ii) examine the inmate and inform the commandant in writing of the state of 
his health 


(A) certifying, that the inmate is fit to undergo the regular routine and 
training of the service prison or detention barrack, or 


(B) recommending, if the inmate is unfit to undergo the regular routine and 
training, the extent to which routine and training should apply to him; 
at regular intervals, re-examine each inmate who is unfit to undergo the regular 
routine and training; 
at regular intervals, inspect the service prison or detention barrack; (See 
QR(Army ) article 29.16. ) 
attend the daily sick parade; 


at regular intervals, examine the routine and training and report to the com- 
mandant any matter that he considers detrimental to the health of the inmates; 


examine daily each inmate undergoing the corrective measure of close confinement 
or a diet and certify on the Corrective Measure Inspection Record (see article 4.35— 
“Records” ) that the inmate is fit to continue such penalty; 


visit at least once every 24 hours an inmate restrained in a strait jacket; (See 
article 6.21—“Strait Jacket’’. ) 


examine each inmate on his discharge or transfer from the service prison or deten- 
tion barrack and certify his physical and mental fitness; (See articles 4.25 and 
4.26.) and 

record in the Medical Officer’s Journal (sce article 4.35—“‘Records” ) 

(1) the date, time, and full details of each inspection or visit he makes, and 


(ii) any action he takes or recommends under this article. 
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Section 6—Chaplains 


3.19--DUTIES OF CHAPLAINS 
A chaplain ministering to a service prison or detention barrack shall: 


(a) if practical, conduct Divine services within the service prison or detention barrack 
on Sundays and other customary days; 


(b) if practical, interview privately each inmate according to his religious denomination 
(i) on admission, 
(ii) when he is sick, 
(iii) when he requests the interview, or 
(iv) on any other occasion when the chaplain considers it advisable; 


(c) if practical, hold a chaplain’s hour once each week; 


(d) report to the commandant any abuse or impropriety that may come to his 
knowledge; 
(e) record in the appropriate Chaplain’s Journal (see article 4.35—“Records”’ ) 
(i) the date and time of each visit, 
(ii) the name of each inmate interviewed, and 
(iii) any matter that he wishes to bring to the attention of the commandant; and 


(f) confer and co-operate with the commandant to ensure that in the performance 
of his duties the established routine and training is not interrupted. 


Section 7—Senior Visiting Officer 


3.20—APPOINTMENT OF A SENIOR VISITING OFFICER 


If a commandant considers his powers under article 6.05 inadequate to deal with the alleged 
misconduct of an inmate, he shall report the circumstance to the superior authority who 
may appoint a Senior Visiting Officer, not below the rank of lieutenant-colonel, to visit 
the service prison or detention barrack to deal with the case. (See article 6.04—“ Powers 
of Senior Visiting Officer’. ) 


(3.21 TO 3.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 4 
ADMINISTRATION 


( Approved by the Minister, 14 Feb 56) 


Section 1—General 


4.01—ADMISSION 


(1) As far as practical no person shall be sent to a service prison or detention barrack for 
admission on a day when Sunday routine applies. (See article §.02—‘Routine’’. ) 
(2) No person shall be admitted to a service prison or detention barrack unless he is: 
(a) accompanied by 
(i) a committal order (see QR(Army ) article 114.42), and 
(11) other documents prescribed by the Chief of Staff of the service to which he 
belongs; 
(b) if a man, properly dressed and in possession of 


(i) the items of kit prescribed by the Chief of Staff of the service to which 
he belongs, 


(ii) cleaning materials and personal toilet articles, and 
(ili) a minimum of twenty-five cents for each day of his punishment up to 
sixty days. 


(3) The commandant shall, as soon as practical after the admission of an inmate, ensure 
that regulations affecting an inmate’s conduct and the routine and training at the service 
prison or detention barrack are read and explained to him. 
(4) An inmate, on admission, shall be: 

(a) searched; (See article 6.03—‘Power of Search’. ) 

(b) medically examined; (See article 3.18S—“Duties of Medical Officers’’. ) 

(c) weighed and his weight recorded; and 

(d) fingerprinted and photographed, if required. 


4.02—PROPERTY OF INMATES 


(1) The commandant shall ensure that adequate precautions are taken to safeguard the 
property of an inmate. 


(2) Valuable personal property, other than money (see (8) of this article), shall be placed 


in a Personal Property Envelope (CAFB 1665) and secured in a locked vault, safe, or . 


strong-box. 
(3) Items of kit and personal property of small value shall be stored in the pack stores in a 
separate bin or storage space clearly marked with the inmate’s name. 
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4.022—PROPERTY OF INMATES (Cont’d) 

(4) Property stored under (2) and (3) of this article shall be recorded in the Personal 
Property Book (see article 4.35—‘‘Records’’). 

(5) Perishable foodstuffs received for an inmate shall be returned to the sender at the 
expense of the inmate or otherwise disposed of as the inmate may request. 

(6) Razors shall be taken from inmates on admission and issued each day for shaving 
parades only. 

(7) Any cigarettes an inmate may have on admission shall be stored in a safe place and 
issued to him for smoking parades only (see article 5.06—“ Privileges During Second Stage”’ ). 


(8) The money that an inmate has in his possession on admission shall be placed in a 
cash box, which shall be locked and kept in a locked vault, safe, or strong-box. ‘The amount 
shall be entered on the inmate’s Cash Account Form (Appendix N) which the inmate 
shall sign as correct. 


(9) Property held under this article shall be returned to the owner on discharge. 


(4.03 AND 4.04: NOT ALLOCATED) 


Section 2—Accommodation 
4.05—ACCOMMODATION 


(t) As far as practical an inmate shall be provided with a room which shall be lighted, 
heated, ventilated, and equipped to maintain his physical and mental health. He must 
be able to communicate with a guard at any time. 


(2) Two inmates shall not be confined alone in one room; however, the commandant may 
order that three or more inmates be confined in one room. 

(3) When a service prison or detention barrack contains service convicts or service 
prisoners as well as service detainees, the service convicts and service prisoners shall be 
segregated in so far as practical from the service detainees. 

(4) Special rooms shall be provided for the incarceration of refractory or violent inmates 
and for inmates undergoing the penalty of close confinement. 

(5) When practical, a special medical detention room shall be provided for occupation 
by inmates who, although not sick enough to be admitted to hospital, are, in the opinion 
of the medical officer, in need of special medical observation or attention. 


(6) Regulations relative to the treatment and conduct of inmates shall be posted in each 
room occupied by inmates. 


4.06—DIVINE WORSHIP AND INTERVIEWS BY CHAPLAINS 

(1) Service prisons and detention barracks shall have, where practical, facilities for divine 
worship and interviews by chaplains. 

(2) Except as authorized by superior authority, no inmate shall leave the confines of a 
service prison or detention barrack for divine worship. 
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4.07—FIRE PRECAUTIONS 


(1) When a fire breaks out in a service prison or detention barrack, the preservation of 
life shall be the first consideration. When there is no danger of loss of life, the custody of 
inmates and the extinguishing of the fire shall be the next considerations. 


(2) Ifa building is not fireproof, the locks on the doors of rooms occupied by inmates shall 
be so constructed that the doors may be opened immediately from the outside without the 
use of a key. 

(3) Fire drills shall be held not less than once each week. 

(4) Inmates may be ordered to perform fire-fighting drills and duties. (See QR( Army ) 
Chapter 30. ) 


4.08—KEYS 
(1) To safeguard and account for the keys of a service prison or detention barrack, the 
commandant shall: 

(a) provide a secure place for the custody of keys, which can be locked when not in use; 


(b) appoint a warrant officer or senior non-commissioned officer of each duty shift 
to be responsible for the safe custody of all keys; 


(c) maintain a system of marking all keys so that they can be readily identified; and 
(d) maintain a key control system to account for all keys. 


(2) Inmates shall not handle keys of a service prison or detention barrack. 


4.09—LIBRARY 
When practical a service prison or detention barrack shall have a separate library for 
inmates. 


4.10—GUARDS ON INMATES IN HOSPITAL 


The superior authority shall, at the request of the commandant, provide adequate escorts 
and guards to ensure the safe custody of an inmate who is admitted to a hospital or any 
other place for the reception of sick persons. 


(4.11 TO 4.14 INCLUSIVE: NOT ALLOCATED) 


Section 3—Visitors 

4.15—VISITORS 
(1) An inmate may receive visitors: 

(a) if his conduct is good; 

(b) at the times prescribed by the commandant; 

(c) in a room set aside by the commandant for this purpose; 

(d) in the presence and hearing of a guard; and 

(e) under such other conditions as the commandant may prescribe. 
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4.15—VISITORS (Cont’d) 

(2) Subject to (3) of this article, a visitor to a service prison or detention barrack may be 
searched. 

(3) No female visitor shall be searched except by another female. A search of a male 
visitor shall be conducted in private by one guard in the presence of another guard. 


(4) A visitor may be excluded or removed from a service prison or detention barrack at the 
discretion of the commandant. 
(5) The commandant shall keep a Visitors’ Book (see article 4.35—“‘Records” ) in which 
he shall record: 
(a) the name and address of each visitor; 
(b) the name of the inmate the visitor wishes to see and the visitor’s relationship 
to him; 
(c) the name, address, and reason for exclusion or removal of any visitor who is 
refused admittance to or removed from the service prison or detention barrack; 


(d) the name and address of any visitor searched and the reason for and the result 
of the search; and 


(e) any other relevant matter respecting a visitor. 


4.16—OFFICIAL VISITORS 
(1) The commandant shall permit an interview between an inmate and his defending 
officer or counsel at any reasonable time. This interview shall not be held within the 
hearing of any person, and may be held within the sight of a guard. 
(2) The commandant may permit: 

(a) officers and men of the Canadian Forces; 

(b) members of federal, provincial, or municipal police forces; and 

(c) members of the legal profession; 
to visit the service prison or detention barrack. 


(3) Except as provided in (1) of this article, an interview with an inmate shall be within 
the sight and hearing of a guard. 


(4.17 TO 4.19 INCLUSIVE: NOT ALLOCATED) 


Section 4—Mail 
4.20—INMATES’ MAIL 
(1) For the purpose of this article, “‘mail’” means letters, telegrams, parcels, and other 
articles delivered to, or sent by, an inmate. 


(2) An inmate shall be permitted to send and receive mail. The commandant may 
scrutinize all mail and withhold any item that he considers detrimental to the inmate’s 
morale or to the good order or security of the service prison or detention barrack. 
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4.20—INMATES’ MAIL (Cont’d) 


(3) When the commandant exercises his discretion under (2) of this article, he shall: 


(a) if he objects to the content of a letter or telegram written by an inmate, give the 
inmate an opportunity to re-write it; and 


(b) if he decides to withhold any mail, inform the inmate and read to him any un- 
objectionable portion. 
(4) When a parcel addressed to an inmate is received: 
(a) it shall be opened in the presence of the inmate; 
(b) a list shall be made of articles withheld; and 
(c) a receipt for the articles withheld shall be given to the inmate. 
(5) The commandant shall maintain a Register of Inmates’ Mail (see article 4.385— 
‘‘Records’’) in which shall be recorded: 
(a) in respect of any mail that an inmate wishes to send 
(i) the name of the inmate, 
(ii) the name and address of.the addressee, 
(iii) if returned to the inmate for re-writing, a brief reason for returning it, and 


(iv) the inmate’s signature; 
(b) in respect of any mail addressed to an inmate 
(i) the name of the inmate to whom it is addressed, 
(ii) a brief description of the mail, 
(ii) whether it was scrutinized, 
(iv) if withheld after scrutiny, a brief reason for withholding it, and 
(v) the inmate’s signature. 


(6) Any mail withheld under this article shall be dealt with in accordance with article 4.02 
(Property of Inmates). 


(4.21 TO 4.24 INCLUSIVE: NOT ALLOCATED) 


Section 5—Discharge 
4,.25—DISCHARGE 
(1) No inmate shall be discharged from a service prison or detention barrack until: 
(a) he has completed his punishment; or 
(b) the commandant receives an order from an authority mentioned in The Queen’s 


Regulations, Chapter 114. 


AL 27 14 


QRCN, QOR(Army), QR(Air) Appendix XVI 


Regulations for Service Prisons and Detention Barracks 


4.25—DISCHARGE (Cont’d) 


(2) Subject to (1) (b) of this article, an inmate shall be deemed to have completed his 
punishment when the actual number of days’ punishment undergone and the number of 
days remitted under article 5.08 (Remission of Punishment) together equal the number of 
days’ imprisonment or detention to which the inmate was sentenced. He may be detained 
until 2359 hours of the day on which he completes his punishment. 


(3) When the punishment of an inmate is completed on a day on which Sunday routine 
applies, his punishment shall be deemed to have been completed on the preceding training 
day. 


(4) When an inmate is discharged from a service prison or detention barrack, a Certificate 
of Discharge (Appendix O) shall be forwarded to the commanding officer of the unit to 
which the inmate is to proceed. 


(5) The commandant shall, if applicable, notify an inmate’s commanding officer of the 
expected date of discharge in sufficient time to permit the commanding officer to make any 
necessary arrangements for his return. 


(6) On discharge or transfer, an inmate shall be weighed and his weight recorded. 


4.26—TRANSFER 


(1) On receipt of a warrant ordering the transfer of an inmate to another service prison 
or detention barrack, the commandant shall: 


(a) arrange for the transfer of the inmate under escort; and 
(b) inform the inmate’s commanding officer. 


(2) The documents, equipment, and articles required by these regulations for the admission 
of inmates (see article 4.01_—‘“‘Admission’’) shall be sent with the inmate on transfer, 
together with: 


(a) the transfer warrant; 
(b) the medical officer’s certificate (see article 3.18—“ Duties of Medical Officers’”’ ); and 
(c) the inmate’s record from the Register of Marks (see article 4.35—‘‘Records”’ ). 

(3) On receipt of a warrant ordering the transfer of an inmate to a penitentiary or civil 


prison, the commandant shall arrange for the transfer of the inmate under escort. The 
following documents shall be sent with the inmate: 


(a) the original committal order; 
(b) the transfer warrant; 
(c) the medical officer’s certificate (see arlicle 3.18—“ Duties of Medical Officers” ); and 


(d) a certificate as to the number of days of remission earned. (See Appendix P 
and article 3.09—“Calculation of days of Remission on Transfer’’. ) 
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4.27—ESCAPE FROM A SERVICE PRISON OR DETENTION BARRACK 
(1) If an inmate escapes from a service prison or detention barrack, the commandant shall: 


(a) take steps to apprehend the inmate; and 
(b) notify 
(i) the local civil and military police, 
(ii) the superior authority, 
(iii) the Command Provost Marshal, 
(iv) the Provost Marshal (Army), and 


(v) the inmate’s commanding officer. 
(2) The superior authority, upon notification by the commandant of the escape of an 
inmate, shall convene a board of inquiry to inquire into the circumstances. 


(4.28 TO 4.34 INCLUSIVE: NOT ALLLOCATED) 


Section 6—Records 
4.35—RECORDS 


(1) The commandant shall maintain: 
(a) Commandant’s Journal (Appendix A); 
(b) Medical Officer’s Journal (Appendix B); 
(c) Chaplain’s Journal (Appendix C); 
(d) Register of Inmate’s Mail (Appendix D); 
(e) Corrective Measures Book (Appendix E); 
(f) Corrective Measure Inspection Record (Appendix F); 
(g) Visiting Officer’s Journal (Appendix G); 
(h) Visitors’ Book (Appendix H); 
(2) Register of Inmates (Appendix J); 
(7) Personal Property Book (Appendix J); 
(k) Register of Marks (Appendix K); and 
(lL) Gate Book (Appendix L). 
(2) In maintaining the records mentioned in (7) of this article: 


(a) all entries shall be made as soon as practical after the event to which they relate, 
showing the date of the event and the date of the entry; 


(b) all entries shall be legibly written in ink; and 
(c) no erasures shall be made. 


(4.36 TO 4.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 5 


ROUTINE AND TRAINING 
(Approved by the Minister, 14 Feb 56 ) 


Section 1—General 
5.01—GENERAL 


(1) The routine and training of an inmate shall require the maximum effort and the 
strictest discipline. 


(2) No inmate shall be required to undergo any part of the routine or training that, in the 
opinion of the medical officer, would be detrimental to his physical or mental health. 


(3) If the training prescribed by the Chief of the General Staff under these regulations is 
not interfered with, an inmate may be employed for the benefit of the Department, at 
cleaning and maintenance tasks within the service prison or detention barrack. 


(4) As far as practical, no inmate shall be engaged on any form of routine or training 
within the view of persons outside the service prison or detention barrack. 


5.02—ROUTINE 


(1) Subject to any modifications authorized by the Chief of the General Staff, the daily 
and Sunday routine shall be in accordance with the Tables to this article. 


(2) Daily routine shall apply on all days to which Sunday routine is not applicable. 


(3) Sunday routine shall apply on all Sundays, Christmas Day, Good Friday and other 
days designated by the Chief of the General Staff. 


TABLE “A”? TO ARTICLE 5.02 


Hours Daily Routine 

0600 —Reveille 

0600-0730—Shave, scrub rooms and barracks generally, clean equipment and lay out kits 
0730—0800—Breakfast 

0800-1150—Training Period 

1200-1300—Wash up, dinner 

1300-1650—Training Period 

1700—1800— Wash up, supper 

1800-1830—Shower 

1830-1945— Wash clothes, scrub equipment and perform general tasks 
1945-2045— Incidental parades and letter writing 

2045-2100—Make up beds 

2100 —Lights out. 
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5.02—ROUTINE (Cont’d) 
TABLE ‘“B’’ TO ARTICLE 5.02 


Hours Sunday Routine 

0630 —Reveille 

0630—-0730—Shave, scrub rooms, and lay out kits 
0730—0800—Breakfast 

0800—1000— Divine Service, as ordered 
1000-1100—Exercise period 

1200—1300— Dinner 

1300-1600—Study, write Ictters, receive visitors 
1600—-1630— Exercise period 

1645-1800—Supper 

1800-2045— Privileges period (as applicable) 
2045-2100—Make up beds 

2100 —Lights out. 


5.03—TRAINING 


The training of inmates shall be as prescribed by the Chief of the General Staff, 


(5.04: NOT ALLOCATED) 


Section 2—Progressive Stages 


5.05—PROGRESSIVE STAGES 


(1) The punishment of detention, and the punishment of imprisonment when served in a 
service prison or detention barrack, shall be divided into two stages. 


(2) The first stage shall commence on the day an inmate is sentenced and shal] continue 
until he has earned promotion by good conduct to the second stage, but shall not be Jess 
than fourteen days. 
(3) During the first stage, no inmate shall be entitled to: 

(a) a communication period; 

(b) a smoking period; or 

(c) visitors, other than official visitors mentioned in article 4.16. 
(4) When an inmate is promoted to the second stage he shall, in accordance with these 
regulations: 

(a) be entitled to the prescribed privileges; and 

(b) commence to carn remission of punishment. 
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5.06—PRIVILEGES DURING SECOND STAGE 


During the second stage, an inmate shall be entitled to: 


(a) communicate with other inmates for a maximum period of thirty minutes each 
day at the times and under the conditions prescribed by the commandant; 

(b) smoke cigarettes at the times and under the conditions prescribed by the com- 
mandant, provided that the aggregate smoking time in any one day does not 
exceed thirty minutes; 

(c) the use of the library; and 


(d) visitors. 


5.07—SYSTEM OF MARKS 


(1) The system of marks set out in this article shall be used to assess an inmate’s conduct 
for the purpose of: 

(a) promoting him from the first stage to the second stage; and 

(b) determining the portion of his punishment that may be remitted. 


(2) Except when he is under penalty, an inmate shall be entitled to earn a maximum of 
eight marks each day for his conduct. In awarding these marks, attention shall be paid 
to the inmate’s industry and attention during training, his dress and deportment, and his 
sense of discipline. 


(3) Unless the commandant orders otherwise, an inmate shall receive eight marks for 
each day: 
(a) between the date of imposition of the punishment and the date of his admission; 
(b) on which Sunday routine applies; 
(c) spent while on transfer from a service prison or detention barrack to another place 
of incarceration; and 


(d) spent in hospital, or other place for the reception of sick persons. 


(4) For each day not mentioned in (3) of this article, the senior warrant officer or non- 
commissioned officer normally shall award the inmate’s marks. He may, after consultation 
with the senior guard on each duty shift, award six, seven, or eight marks to an inmate. 
If the senior warrant officer or non-commissioned officer considers that the inmate is entitled 
to less than six marks, the commandant shall, in the presence of the inmate, award an 
appropriate mark. 

(5) No inmate shall be promoted from the first stage to the second stage until he has 
earned 112 marks. Marks earned for promotion to the second stage shall not count for 
remission of punishment. 


(6) Marks awarded shall be recorded daily in the Register of Marks (see article 4.35— 
‘“‘Records’’ ). 
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5.08—CALCULATION OF MARKS FOR REMISSION OF PUNISHMENT 


(1) When the total mark earned by an inmate during the second stage equals the figure 
calculated in accordance with (2) of this article, the number of days of his punishment then 
remaining are remitted. 


(2) The total mark required to earn a remission of punishment shall be calculated by: 


(a) deducting the number of days spent in the first stage from the total number of 
days’ punishment; 


(b) taking three-fifths of the remaining number of days to the next nearest whole 
number if a fraction is involved; and 


(c) multiplying the resulting figure by eight. 


Examples: 
(A) An inmate is sentenced to thirty days’ detention and promoted to the second 
stage after fourteen days. 
G) Deduct fourteen from thirty. 
Gi) Take three-fifths of the remaining sixteen to the nearest whole number. 
(iii) Multiply the result, ten, by eight. 
The result, eighty, represents the number of marks this inmate must earn to 


entitle him to remission of punishment. 


(B 


NS 


An inmate is sentenced to ninety days’ detention and is promoted to the second 
stage at the end of twenty days. 


GQ) Deduct twenty from ninety. 
(ii) ‘Take three-fifths of the remaining seventy to the next nearest whole number. 
(ii) Multiply the result, forty-two, by eight. 


The result, three hundred and thirty-six, represents the number of marks this 
inmate must earn to entitle him to remission of punishment. 


5.09—CALCULATION OF DAYS OF REMISSION ON TRANSFER 
The number of days’ remission earned by an inmate for the purpose of Appendix P (see 
article 4.26—“Transfer” ) shall be calculated by dividing by eight the total marks earned in 


accordance with article 5.07 (System of Marks), less 112. Any fraction of a day shall be 
taken to the nearest whole number. 


(5.10 TO 5.14 INCLUSIVE: NOT ALLOCATED) 
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Section 3—Personal Appearance 


5.15—PERSONAL HYGIENE 


An inmate shall maintain a high standard of personal hygiene. 


5.16—DRESS 


(1) An inmate undergoing normal training routine shall, if a man, wear his service uniform. 
Coveralls shall be worn to protect the uniform when necessary. 


(2) Uniforms and other clothing shall at all times be kept clean, neat, and in good repair. 


5.17—HAIR CUTTING 


(1) The hair of an inmate shall not be cut closer than may be necessary for health and 
cleanliness. 


(2) The haircut shall conform to the normal military standard. 


(5.18 TO 5.99 INCLUSIVE: NOT ALLOCATED) 
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CHAPTER 6 


MISBEHAVIOUR AND RESTRAINTS 
(Approved by Order in Council P.C. 1956—566 of 12 Apr 56) 


Section 1—Misbehaviour 
6.01—MISBEHAVIOUR 


An inmate who offends in any way against good order and discipline commits an act of 
misbehaviour. Notwithstanding the generality of the foregoing, misbehaviour of an 
inmate includes: 


(a) disrespect to any member of the staff, visitor, or other person; 

(b) idleness, carelessness, negligence, or refusal to work : 

(c) irreverent behaviour at Divine Service ; 

(d) use of blasphemous or other improper language; 

(e) indecency in language, act, or gesture; 

(f) communication or attempts at communication with another inmate or person 
without authority; 

(g) singing, whistling, or any unnecessary noise or disturbance; 

(h) leaving his place of duty or any room without authority ; 


(7) wilful disfiguration of or damage to, or attempts at disfiguration of or damage to, 
any part of the service prison or detention barrack, or any articles to which 
he may have access; 


(j) nuisance or an attempt to commit nuisance; 
(k) possession of any article without authority ; 


(1) conveyance to or reception from or an attempt to convey to or receive from any 
person any article without authority; or 


(m) inattention whilst performing any duty or undergoing training. 


6.02—SERVICE OFFENCES BY INMATES 


An inmate who commits a service offence shall be charged, dealt with, and tried pursuant 
to the Code of Service Discipline. (See The Queen’s Regulations, article 101.01— 
“Meaning of ‘Commanding Officer’ ”’. ) 


6.03—POWER OF SEARCH 


The commandant or any member of the staff may search an inmate at any time for 
prohibited articles with which he may: 


(a) injure himself or others; 
(b) effect his escape; or 
(c) damage property. 
(See QR(Army) article 22.02—“Powers of Specially Appointed Personnel’. ) 
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6.043—POWERS OF SENIOR VISITING OFFICER 


The Senior Visiting Officer appointed under these regulations may apply one or more of 
the following corrective measures: 
(a) close confinement for a period not exceeding fourteen days; 
(b) No. 1 Diet for a period not exceeding fifteen days, or No. 2 Diet for a period not 
exceeding forty-two days; 
(c) deprivation of any or all privileges for a period not exceeding twenty-eight days; 
and 
(d) forfeiture of marks earned for remission of punishment, in an amount not 
exceeding 224. 


6.05—POWERS OF COMMANDANT AND VISITING OFFICER 
(1) The commandant or a Visiting Officer appointed under these regulations may apply 
one or more of the following corrective measures: 
(a) close confinement for any period not exceeding three days; 
(b) No. 1 Diet for a period not exceeding three days or No. 2 diet for a period not 
exceeding twenty-one days; 
(c) deprivation of any or all privileges for a period not exceeding seven days; and 
(d) forfeiture of marks earned for remission of punishment, in an amount not exceeding 
112. 


(2) Marks forfeited under (1)(d) of this article may be restored by the commandant. 


(6.06 TO 6.09 INCLUSIVE: NOT ALLOCATED) 


Section 2—Corrective Measures 


6.10—CORRECTIVE MEASURES—GENERAL INSTRUCTIONS 


(1) When an inmate is found or suspected of misbehaving, a Misbehaviour Report (See 
Appendix Q) shall be completed and the inmate paraded before the commandant, Senior 
Visiting Officer or Visiting Officer, as appropriate, who shall hear the details of the alleged 
misbehaviour and any explanation the inmate may offer. If the commandant, Senior 
Visiting Officer or Visiting Officer is satisfied that the inmate has misbehaved, he may apply 
such corrective measures described in these regulations as he thinks reasonable and just. 


(2) When a corrective measure is applied to an inmate, the officer applying the corrective 
measure shall explain fully to him the effect of it. 


(3) When an inmate is responsible for the loss of or damage to public property in a service 
prison or detention barrack, the commandant shall, in addition to any corrective measure 
he may apply under these regulations, report the full particulars of the loss or damage to 
the inmate’s commanding officer so that appropriate action under chapter 388 (Liability 
for Public and Non-Publie Property) of The Queen’s Regulations may be considered. 
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6.10—CORRECTIVE MEASURES—GENERAL INSTRUCTIONS (Cont’d) 
(4) The commandant shall keep a Corrective Measures Book (see article 4.35—“‘Records”’ ) 
in which he shall record: 

(a) the name of the inmate; 

(b) the misbehaviour of the inmate; and 

(c) the corrective measures applied. 


6.11—CORRECTIVE MEASURES 


The following corrective measures may be applied in respect of misbehaviour by an inmate: 
(a) close confinement; 
(b) No. 1 Diet; 
(c) No. 2 Diet; 
(d) loss of privileges; and 
(e) forfeiture of marks earned for remission. 


6.12—CLOSE CONFINEMENT 


(1) When the corrective measure of close confinement is applied to an inmate, he shall be: 
(a) confined in the room or cell set apart for that purpose; 
(b) deprived of all privileges; 
(c) allowed to exercise for two periods of thirty minutes each day; and 
(d) entitled to no mark for conduct. 


(2) No inmate shall undergo the corrective measure of close confinement without the 
concurrence of the medical officer. 


6.13—No. 1 DIET 


(1) No. 1 Diet when applied for a period of three days or less shall consist of fourteen 
ounces of bread a day and unrestricted quantities of water. 


(2) No. 1 Diet when applied for more than three days shall consist, for alternate periods of 
three days, of: 

(a) fourteen ounces of bread a day and unrestricted quantities of water; and 

(b) the normal ration scale. 


(3) No inmate shall undergo No. 1 Diet without the concurrence of the medical officer. 


(4) The period during which an inmate receives the normal ration scale shall not count as 
part of the term of the corrective measure. 


(5) At least three days shall elapse between the expiration of one term of No. 1 Diet and a 
further term of No. 1 Diet or No. 2 Diet in respect of one inmate. An inmate undergoing 
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6.13—No. 1 DIET (Cont’d) 
No. 1 Diet shall not: 


(a) attend parades or perform drill or work tasks; 
(b) be entitled to marks for conduct; 


(c) leave his room except for two exercise periods of not less than thirty minutes 
each day; or 


(d) be entitled to privileges (see article 5.06—“Privileges During Second Stage” ). 


NOTE 


For example, when No. 1 Diet is applied to an inmate for eight days he shall: 
(a) for the first three days be on No. 1 Diet; 
(b) for the next three days be on the normal ration scale; 
(c) for the next three days be on No. 1 Diet; 
(ad) for the next three days be on the normal ration scale; and 
(e) for the next two days be on No. 1 Diet. 


Thus a period of fourteen days is required to complete a term of eight days on No. 1 Diet. 


6.14—No. 2 DIET 


(1) No. 2 Diet when applied for a period of twenty-one days or less shall consist of: 
(a) for breakfast, seven ounces of bread and unrestricted quantities of water; 
(b) for dinner, 
(i) porridge containing two ounces of oatmeal, 
(ii) two ounces of peas or beans, 
(iii) eight ounces of potatoes, 
(iv) the normal flavouring of salt, and 
(v) unrestricted quantities of water; and 
(c) for supper, seven ounces of bread and unrestricted quantities of water. 
(2) When No. 2 Diet is applied for a period longer than twenty-one days, the inmate 
shall, after twenty-one days of the diet, be placed on the normal ration scale for inmates 
for a period of at least seven consecutive days before reverting to No. 2 Diet. A period on 


normal ration scale interposed in a period of No. 2 Diet in accordance with this article 
shall not count as part of the term of the corrective measure. 


(3) No inmate shall undergo No. 2 Diet without the concurrence of the medical officer. 


(4) At least seven days must elapse between the expiration of one term of No. 2 Diet and a 
further term of No. 1 Diet or No. 2 Diet in respect of one inmate. 


(5) An inmate undergoing No. 2 Diet shall not: 
(a) perform drill, physical training, or any form of strenuous training; or 
(b) be entitled to earn more than six marks a day for conduct. 
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6.14—No. 2 DIET (Cont'd) 
NOTE 
For example, an inmate awarded No. 2 Diet for thirty days shall: 
(a) for the first twenty-one days be on No. 2 Diet; 
(6) for the next seven days be on the normal ration scale; and 


(c) for the next nine days be on No. 2 Diet. 


6.15—LOSS OF PRIVILEGES 


The corrective measure of loss of privileges shall consist of the deprivation of any or all 
of the privileges granted by article 5.06. 


6.16—FORFEITURE OF MARKS 


The corrective measure of forfeiture of marks shall consist of the deduction of a stated 
number of marks from an inmate’s Register of Marks. (See Appendix K.) 


(6.17 TO 6.19 INCLUSIVE: NOT ALLOCATED) 


Section 3—Restraints 


6.20—RESTRAINTS—GENERAL INSTRUCTIONS 


(1) An inmate shall be restrained only in cases of urgent necessity to prevent injury to 
himself or others or damage to property, except that handcuffs may be used temporarily 
when such additional security is customary. 


(2) No restraint shall be used as a corrective measure. 


(3) When permissible under (1) of this article, the commandant may order in writing 
(See Appendix R) the use of a restraint for any period not exceeding twenty-four hours. 
For a greater period, the written order of the superior authority must be obtained. 


(4) No form of restraint other than handcuffs and strait jackets shall be employed, except 
by order of the superior authority. 
(5) The commandant shall record on the order required by (3) of this article: 

(a) the name of the inmate on whom the restraint is to be used; 

(b) the form of restraint to be used; 

(c) the date and the times the restraint is to be imposed and removed; and 


(d) the reasons for the use of the restraint. 
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6.21—STRAIT JACKET 


(1) The commandant shall inform the medical officer when an inmate has been restrained 
in a strait jacket and the medical officer shall, as soon as practical, examine the inmate. 


(2) The continued use of and duration of restraint by a strait jacket shall be in the sole 
discretion of the medical officer. 


(3) The medical officer shall: 


(a) visit at least twice every twenty-four hours an inmate restrained in a strait jacket; 
and 

(b) record in the Medical Officer’s Journal the day and the hour the restraint was 
applied and discontinued. 


6.22—HANDCUFFS 


(1) An inmate who requires restraint by handcuffs shall normally be handcuffed with 
hands in front of his body. 


(2) When an inmate is exceptionally violent, the commandant may order in writing that 
the inmate’s hands shall be handcuffed behind his back, except at meal-times and from 
Lights Out to Reveille. 


(6.23 TO 6.99 INCLUSIVE: NOT ALLOCATED) 
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RULINGS AND HEADINGS OF PAGES OF 
COMMANDANT’S JOURNAL 


COMMANDANT’S JOURNAL 


DatE ENTRY AcTION TAKEN OR REQUIRED INITIALS 
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RULINGS AND HEADINGS OF PAGES OF 
MEDICAL OFFICER’S JOURNAL 


MEDICAL OFFICER’S JOURNAL 


) Fuiu DETAILS OF Action TAKEN OR 
Date Hour INSPECTION OR VISIT RECOMMENDED SIGNATURE 
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RULINGS AND HEADINGS OF PAGES OF 
CHAPLAIN’S JOURNAL 


CHAPLAIN’S JOURNAL 


ean HouE ENTRY CHAPLAIN’S CoMMANDANT’S 
SIGNATURE INITIALS 


Fe er nn le 


NOTES 


(A) Under the heading ‘“Enrry” Chaplains will record the name of each inmate interviewed, and any matter 
which they wish to bring to the attention of the commandant. 
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CORRECTIVE MEASURE INSPECTION RECORD 


Name of Inmate Register Number 


Length and Type of Corrective Measure 


EFrrectivé Dats Misbehaviour 


From To 


Special Instructions: 


TIME DatrEe MEDICAL STAFF Doty Srarr CoMMANDANT REMARKS 


REMARKS: 


I certify that the above named inmate’s corrective measure was terminated 


following reason: 
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RULINGS AND HEADINGS OF PAGES OF 
VISITING OFFICER’S JOURNAL 


VISITING OFFICER’S JOURNAL 


TIME MANDANT’S 
Date I SIGNATURE APPOINTMENT Unir or FORMATION Time | COMMANDANT'S 
N Our INITIALS 


NOTES 


(A) This Journal will be used only by Visiting Officers appointed under article 3.15 of Regulations for Service 
Prisons and Detention Barracks. All other visitors will sign the Visitor’s Book (see Appendix H ). 
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REGISTER OF MARKS 


TESIVOACT NS NAC URS, ote Beets tye bin eal 
PD STINE SS EENGD EIN. CLR: De emma... we atetsnen Aosta oe we 
AE CENIES ERVIN Ls nee ete ei os a suugaereteesh vowce 
Marks REQUIRED FOR REMISSION.........0ccccccceccees 


REGISTERZNUMBER toegestaan eee 
Dare A DMIPTED:, 62 aL cela heccee seat 
POSsSi BLE EEDMISSTONIE ce eee ite cee ce eee 
HARLEESI DASH EOE is CECAT CG Heer eer ee eee 
DATE EDISCHARGED see eee ee ee ee ee 
FUEMIS STON LEARNED eeen eee eee ee 


Marks 
EARNED 


Posst°LE 


Day Marks 


Torat 
MARKS 
EARNED 


REMAR 


jf COMMANDANT’S 
KS SIGNATURE or WO INITIALS 
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VISITING OFFICER 


Regulations for Service Prisons and Detention Barracks article 3.17 provides: 
“3.17—DUTIES OF A VISITING OFFICER 


A Visiting Officer shall: 


(a) on each visit, if practical, inspect the service prison or detention barrack 
to ascertain whether regulations and orders are being enforced; 


(b) interview each inmate, in private if the inmate so requests, during his 
week’s tour of duty and ascertain whether he has any complaint to make; 


(c) make a written report (Appendix M) of his visit to the superior authority; 


(d) during the absence of the commandant, deal with misbehaviour by in- 
mates and sign correspondence relating to inmates; 


(e) at least once during his tour of duty, inspect and initial each record 
required to be kept by the commandant; and 


(f) sign the Visiting Officer’s Journal. (See article 4.35—“Records’’.)”’ 
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INMATE’S CASH ACCOUNT 


SURNAME CurIstiAN NAMES RecGisterR No Unit 
’ 
DaTE PARTICULARS REcEIPTS EXPENDITURES BALANCE INMATE’S 
SIGNATURE 


On Admission 
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CERTIFICATE OF DISCHARGE 
FROM 
A SERVICE PRISON OR DETENTION BARRACK 


The Officer Commanding 


Sir, 

Peeps) het naa Reet top eee a tc caer et ates 5k 1, en ee a having served his 
(Service Number, Rank, Name) 

BEING EL CO, satoter nesses aud cetera aes eoonmennnniaasarsss FON ccccnsenccornnlld, POI MOD, NIORS UE 18 

RE ee ee re are) Se ey cE se ne , is discharged, having earned...............0.....:.00- 

day(s) remission. 

His CONDUCT and CHARACTER during that time were.........0..0.c:ccccciieeeeeee 

His physical and mental health at the time of discharge: 

IC TGCLNS by Meee ements Cree akon chess GUUS. vortices ee day of RU iets. 
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CERTIFICATE AS TO THE NUMBER 
OF DAYS’ REMISSION EARNED 


To the (Governor) (Warden) of 


(Prison) (Gaol) at 


(Christian Names) (Service) 
is a Service (Detainee) (Prisoner) (Convict) now in custody at 


BSS TOOCCOIOC i ira er iota rir ee eC CnC 


MindersauLborityeCONtalmed INs,..., sas ew deccuneacces: OF oes oh shine jueptasekadents olteaeds SORT Ee 
(Authority) (Date) 
the person above named is committed to your custody effective 


The person above named was sentenced to undergo 


er i i ee 0) 


(Sentence) 
Se RN ER a Ns ids uae titen au aeucenaaiey od ating ODL tess ocses de adiga keene ae eee 
(Date) 
Fe owas. admitted. to.......0kU% QU. THR BU) Leh A chee: (Service Prison) (Detention 
Bee LOLS meets ion tee un scams cepa’ 
(Date) 
suhes person, above named has’ earned «3 total. Ols...c.00 iat. eter eee days’ 


On OO Oe ci ee ii rr i i ii | 


Cnn i i i i i is ii er ie io ry 


RCN C OOOO COSCO Otic IC CinCn Cnc gninconicrse tt ir irri iin iii ier nici iciri tir ir cy 


(Appointment) 
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SERVICE PRISON AND/OR DETENTION BARRACK 


MISBEHAVIOUR REPORT 


UNIT DatE 
INMATE’S NAME ReEGIstER NUMBER 
Room NUMBER Winc NuMBER STAGE 


MisBEHAVIOUR (Who did what—when—where—how) 


Reportep By: 


WITNESS(Es) 


INMATE’S PLEA: FINDING: 


CorreEctTivE MrasurE APPLIED: 


(Commandant or Visiting Officer) 
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FORM OF ORDER FOR INMATES TO BE PLACED 
UNDER RESTRAINT 


DATE 8h eter eee ee 
AMAT SS IN AME os, cites ufos sca Se ieaeee eee ee 
(*) Describe the articles of 
int. =e : 
ee GTS Bs IN 0s Be ee es tea ome ee is to be 
(+) Insert whether in front of Pe Pearl waa (3 
Behind the body. restrained. 10 (5) eh ae meee oie. oa i ee et 
Vega Hey Sib, ek pare ha ee ere ee eco 
(They are in any case to be 
placed in front during meals , 
and bedtime.) PV OUI nis HOUT ee cet: Peano at LO Deedes leon ae ae eee 


for the following reason(s) : 


(Signature) 
Command an ter .5cc cere te ee et eee 
To the Sergeant-Major | 
or NCO in charge off 
Articles of restraint as above ordered, were placed O1.............0.cccccccteccceceeeceetaeeesees 
(Name) 
ot tad OS ES Ce Oe Sheen ee en eee SEL CTOLO VEU 58 Lae pie eae eee 
(Register Number) 
AATEC os eae Ae en ne Cavs OL aw Perna ee ce ae eee enee 105: 
— (Warrant Officer or NCO in charge) 
ChE Ne ete ck es oss I RON a6 Slices 
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seen eeeed 


KR(Army) _ Ab-Aec 


Abetting 


COMMISSION OF, Offetice.“7 9 1. 1a kate Monn LS eee EE ett dig lb. 103.01 


Absence Without Authority 
Ceseriion 4. ser GAM el ange 4270 enn eRe Mme Mm OT CN 103221) 


LT CIOTE Gai rete Ot edit a 10S Wu ey MRO DAR hallo Cli lols eT La >: 103 . 23 

OH CTICOL i URMme. ella a Tn. ae Od pean SOROS Oe ANY Naima ls ore 3 103223 
Abuse 

CeaO DOTHINA LCA PER e pass cc.) ame ee MRR Yaar geo Mam Ggh) ae 103.28 
Accessories 

ReSPOnGi DEM Ole Mae RENE N Aihs LGN RRO a NUE L ereta | 103.01 


Accompanying Persons 


ICT LLON OLE BUCOLIDAMUCS Ab ALw awit ioamegrh yar, be oN iamlaar: en. Th. 48) 102.10 
esc CLION OVD see a, icin: Sicdana te fens aa 1 WB aT beh Prat 102.09 
Accused 


appearance before CO after delivery of charge sheet and synopsis......... 109.03 
air force— 


offences committed in army vessels and aircraft.................... 102.07 
offences committed in vessels and aircraft of....................... 102.06 
aesistance-—by officer, at trialibefore. CO. 2 Wael ay or ae an ey Le 108.26 


attached or seconded— 
disciplining responsibility of GO. geen tis oat eG ce a, 102.04 


howstiealiy with, See tsha ay came enemrane, ive de ah neh eine ames 102.03 
character—reference to, excluded from synopsis........................ 109.02 
cwillderencesiavallable tO... ae eee Meee tie: eS, RM 103.03 
counsel—financial\ assistance in retaining. (279)... en oo ee, 111.60 
custody— i 

close— 


discharge from— 
when account in writing not delivered..................... 105.19 


Peneral iy org se! oer ae he ah MIEN ay 7: Gee ay i ge 105.29 

during ‘trials 22, setae. Seva ad an dee Rabie ELA bayer) Doni Latins 105.28 
Informationen titlement tow: vee. evan ICL bres May meee et ate 1056 17, 
DIreLIMing My idispositionmarwee a) Pawar) Wee Soa eT ate Oey 105.16 

open— 

CONGIEIONS 2 ifehey wiNh ge maga ee SE US Rt A PS open Yt ade ays: 105.31 

CISC HST OS TOTS tase) Rai Cas 2c 1 Meltns AULA Ree pie CA Aye ten 105.32 

WHEEL DEVSON I) Mert Gime es na 4. RRR Os eh ede RU cs bh bl a Pt 105.30 
dealtiwith by,owi,peryices i.e Geren is Meena et ul Te a, | 102.02 
GERELILION ©. Merete act RMN ce! Oe er riete 2k cat al mts 2a I Nl Tae yO 


Ac-Ap KR (Army) 
“sh 0 20 ae SE RI aaa lA 
Accused—(Cont’d) 
information— 
entitlement to when placed in close custody........-.-.+.++-++55- 105 
legal qualifications of prosecutor...........-.-. eee ee eter eee eee 111 
ROMCRE Ca tees s'.!., NORMA INR cea ea wns Ae cla, «0 ohig bopalle elaneicyy fe aie at nar 101 
navy— 
offences committed in army vessels and aircraft.............-.--.-5: 102 
offences committed in vessels and aircraft of.............-.-.5+-55- 102 
statement by—caution before making.......-....... see essere ete 101 
trial by court martial—(See “Courts Martial”) 
Admissions 
aAccused——Caution DelOTe MAKING ss sues d os. sb eb ss «eo = RS ae 101 
EvidemCeAdTiissl DINGY AS eh. sul on wietec biel: J ahok ou eloemie eee oialte on 101 
gmlar ofence-—-at court martial... 06 ne ete oh etd eis 112 
Adviser 
noeusedentitied: FO ab COUN Martial ue ciu. aeits alee uo oe eee er cea nee Ligh 
PETEE CLO TUNG eee ee ee ee eee ater cee tata on RUAN eal eth ey eho ounce eonrnel wae Tit 
Affirmation 
Pe ETeE TR LIGUL OR, co teees chats oe ce etetreas ied Path oe hee owt ies ea at nares Spada eee ein eRe ge Ti2 
Aiding 
AVIRTISSION.Of OL ENCE. .0c5c.. 5 02 6 cade eed ne nd wee} oe eons aro ie 103 
Airborne Troops 
éommand of—in wliderga. bya. kul oprsd ote. vets base 17). OeORE Bon 103 
Aircraft 
arvilians—status when embarked. in....,....4¥.). qld. fled Ja. weed 66 102 
GOWIMAUC AD Ay lice Peiead's sae Pale ob Ab Ha batactae Ga Wile alg oe. oo 103 
disobedience to captain Of ..)....6 cc k.s lee poe) DO. One RTRs 103 
[oem fying —olfence .. adie cule c se ts De ebay talon We eg on eet eee 103 
dffences in relation to........... .alegedys daort Debihae:.08 epee tei a1 103 
103 
of army—offences in by members of navy and air force—how dealt with. 102 
of other Services—offence in—how dealt with....................05005- 102 
Appeal 
from finding or sentence of court martial— 
disposition by Court Martial Appeal Board............J0..)..00n. ES) 
CDE ce gis old delaueleis ein dg sin mela aleler els yd lek PARR RAED Ht SEOM DR EERO SEE 115 
FOV a acd hw Cele sc ebb & od Wena lee ako e Go eae NTR ROPES. 115 
ama yah O06 kth Lob gent ate Pet Wen Ras ly “PN EUEN nA Or. RG dra Ps Paar ge a. 115 
preliminary! disposition... 1.004 ¢ sane rece ay eee oo 4 6 oe 0 « ENE tebe 
procedure—rules regarding. ........-- 00022222200) UE SUSIE 115 
right to— 
additional to rights under law of Canada..............0.....-. 115 
PETIGT AN fie Glee apntsi nila ti’ waits ete ein peer a eeelianla wecheceBlavol se © oli chins er oreeeew 15 
to Supreme. Court of Canada’. ........0.-.. 5 .@nGonw, oF -ytiawdueg¢o.. DES 


.O1 


KR (Army) Ap-At 


Appeal Board (See ‘‘Court Martial Appeal Board’’.) 


Area Commander 


commanding oficer—authority to act .ag............quaule-. oreled enn one 101.01 
COMUTUS MATLISI—-CONVENING: a Wie) c.s, ss. «sees xvverosce veep aaiecaiiciccs cu ot EE 111.05 
Cle Tel tn eect Le DCD SOT oe irra ies Gru |. abate eee. 4 eee Re Oop hg 114.35 
findings— 
(USS A eee ie Merwe tia ay ee a ek a Re eee 114.15 
LDUSSSE AT HORS aS 0G 08 me eh Ge UP a A me SCO (en an 1 SIR ER aT 114.17 
imprisonment— 
hares bourse OrescliDton ag 6G bei.) .ccelo a. cl cee ange oe ee 114.28 
SUSDETISUOTL den mre tn weet Ne te ta aac rete Me eC Ce. tt eee 114.35 
punishment— 
BUT aOneon Now fOr diegal not tt. )t.) tne ne See ee rr rr 114.25 
Tomiisson COMMMUtaLOn, And mitigation:.....2 2c... a es ee 114.27 
superior commander——authority to act.as.. 30... ese bee de eae 110.01 
Arrest (See also ‘‘Custody’’.) 
authority to— 
PON OTE st ety sepa os eae el alice veo 0 CAR Nd ae el iM a tl ar al he 105.038 
LO Th See ee Rae ference rears abhi 6 Rc eel a anh AMPS Teg Bilas eR tals ela NN 105.05 
ETL CET ese BRN Wiehe 9? 9a Lae a on spt sok re na cla Ls a Ne he malian oe thie 105.04 
DE OVOSUs A toneretas cle ket aes ce nk cee co’ = 5 Ga at SPEAR demas eke ue eas BE 105.09 
When, OrGereds bss peror ua... . Apa saet ie bah caret iniah Aen wipe. 105.08 
Guvillalls—- Persons CIN DO Weed. 0O.Cr gc oui) auch ual oS a ee DA Tesi 105.07 
eS TARA ROTE LA enalies es pos HIN 3 ai gh daa a am amine SRN Reet ees 78 2% 105.01 
CSCS ef Olas ty cement re er) iN CE AA RNG DS, SER Rae a hoe ae 103.34 
WAprOMer VW Cetalminy In —-OLENCE.\ tele iy aees ss Wy hey a oo ily als oc, cee Dae 103.32 
improperly freeing person under—oflence. ©. . 0)... . s/s. 2» se pettin dee ds 103.33 
MANNS OL CUCCULIC Men ist Miscial ack oy Lela he le, Aalaet ial 105.12 
roll Sag Nom AA) Si Nes al EMR I Rt Ck NT PM oe POUR 103.35 
officers and warrant officers—special report.................000ceeseuee 105.33 
refusing assistance— 
LO Gd MULL TIO Wren tne RON vel fait aetan ests ap es arg, Sark: Wome ace. Menta Mn 103 .36 
POPSET VICE ALLO ON ihe: PHA, EOP ots he ik a tan ara en mate or meena 103.35 
ENE VECUTIATED. Glebe NB co cake ces UE AR REC aeRO INEE oT A A A CRRREERRM AO RSL NE 103.35 
SEODE OLMOTGer Or vor mee ee ee eee eee te ety VON) tO Uren inane 105.06 
subordinate, by— 
MUST Eela Une CisOrUersaie eee ae tea Re Ue a ee es). all OR ee Bok 
105.05 
EGET TW An Teer Cerrar ree eh a or ak Ms Senn tte ordeal 9a RS ea Rees 105.10 
Assisting Officer 
appointment. whenmaccused tried by COU... Joe. cs. mee Sustve bien ane aide. 108. 


Attachment (See ‘‘Officers’’ and ‘‘Men’’.) 


Attempts 
HD FY COA LECCE A inashedel a uCebionm tiie seb yd 4.9 NSE € NSA AG vaca a) on, VAP LE 108. 
TS AGOUOLGNOE CTLGOMEA ON Noe Haid Mita nk Sa ee BME uBR WA w ecitve gt a aR ce cess We an sn coe KO 108. 


Prat pitetor as Sey | OEE Mo EUS ee Se eee earn I aoe e bec) ec 103. 
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Billeting 
OMe Ces IM Tela tlON LO seen ee Mon LAR: ne ate Lemmy GE DOR Ue ar SPP L03F52 


Boards of Inquiry 


false evidence. belore--Olence ms 22 fa. ok eee a rigor hari eo eae 108. 
Grencesin relation. TOSLA Baer Oe Re MEA ornare manent SOW Ted. eta eay al 108. 


Breaking Out 


BATT TU GE ee He artes ahs rafiat sts Sige Scanian ee cae Cae, US ACPA, leer aN 103.20 
Caution 
accused to be given before making a statement......................... 101.08 
POI SETOTIGACEN Oo shikai Ce eee Wty) alec ate a 104.138 
TICS TOSCO CULE fyi tll. sis iN cic cl unmet hs Choe 20, OA gece baa Me eg 108.52 
Charge 
amenument;ol--abttrial by court: Martial, wet vue ens ce eee ih eae 
Wiis 
CLO GAIT GLOT fe ek Ae Ny cca Mies ae acid n Wie NMRU IU ial We ge SRN A 106.01 
CUSMINGA ET SOLE LOU. | ia hand: ARO, Cacao, ane,” Uealte Tama ee 101.015 
disposition— 
application.to higher authority dora. un ne ea eel ae Sakic 
109.04 
by:comimanding offiicer—preliminary .o..js55 use ee ae 107.04 
byadelegated ofiicer—preliminary #2. ds qu SOU bok eel. | ee. 107.04 
by superior commander——preliminary, ...4 02 [eee ee 109.05 
entered ‘on ‘charge report. uae. aa oe eis ee Pa ES, RRO 106.06 
entercdronvcharge: sheet... a OMe, ok Mee Tlie (vee a 106.12 
investigation— 
MOMOPAUTULOS ack). o Vito Ul ne eae hee aN te Le aaa Ey 7 PCE a le 107.05 
MMOGEANG SCOPE A, wi 3210 ud bic yeh ngUn mE OD Unmet SEN erat gine a ecb Aan 107.02 
Prelbraipiairy 2 ea, 0 ate, Meee aaah Ui, Sil am annneeen Ce mallee ete Van 107.01 
FESULISS ere POPE GUN, lene tame Ae HC eh ate aikat Mla ies «Ue vata 107.03 
Charge Reports 
CUATHCS == HOW CTLCEred. ODEs. cia c pum easton Somer Uc nea shen valle cele, nee 106.06 
EO ERI yo ate ge a Miche MENSA OK od naree eRe ABS ETN Seated ale G8 Cg or IR Gia ae 106.09 
OUER Ce -eShA Lemont, OL: ris .er. cima te iy i ctie. Maria ae cane Ai la Aaa op 106.07 
Pag CUA rs NOW CHCTECLON MN.) dia je espe nn te el Men ee Ry aa oT 106.08 
preparation— 
COMMMIENCCIMEIUG kacy DAMN Vea mice oi See RaRN ics 0 Dense Re RR AR ae eid UM 8 ee nal 106.05 
Poneral PrOvishONis sis) wiwda ete Wetman ey suc te RON ieee Orne i Ae emg 106.04 
VEO RR DLCD ATOR «i Aiekiletin eet 0 ie Wr eteU aM nan aaah ie «Leck creda 4) al Sa mrtah 106.02 
Charge Sheets 
charce=-amenament aimurial by, court marval, use aoap aan 2) aa 112.59 
gharres. how ven tered, Om. um acts Mente ies ee ae mee eo un ceme yeaa ee 106.12 
sony enine euthority tOmsioeneey ne Yeovil ce mee cel Weim |! ake te ae FLO / 
FOL WALOING Dy ICOUVEOING A HOTl Lymer coun sade) ola hua ie i Thi aan 111.50 
OMEN GE s Aba LEM eT OnOL clea Broly Rae clluts aes ee | CL eM OL ees Se ety 106.13 
particulars-show entered ong ss aar Wie Merce iG Laeeee herr) tn Aecup ie Rena a. 106.13 
preparation— 
COMTICHCEMEN DL, CAA, i, Weel odie) Aa UN an Ment ha eae IMM th, Cae (tL 106.11 
seneraloprovisiONs: Motes le tel | eee, SM ee i ae era alee inh cine 106.10 
SVCCIIIENS 1.0m, capitals is TU ea hy Hegel Rt a OP chor 0) ea a 106.15 


Ni AY 448) hed Oct eX t Bs Gets gn FRE NE SMI EOS (1 | RSM ae t/a In a 106. 
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Chief of the General Staff 


ECOmMnand Mme OMCers-—appOiINtMeNn ty, hiviorteecis ee bets ocsun - acsgcccy clone ee 101.01 
COTMMMLUC IE AAULINOTIVY 20h ict te cetete ace bth lle tel fat PoE RE a? 114.40 
courts Martial-—-COnVeniIng? <5. oe ee Bee ae 111.05 
CefentiOonstspension <i 5 7Ac.4 57 e+ DAO Seeeatrae 114.35 
findings— 

GUashin ee eer tu AL ee ae ane Oe ea 114.15 

SUDSUISUTIONN Ns: soe Maes sens eres ROM emeen CAMOD CU remy MLE IR 114.17 
imprisonment— 

WARUe es DOU Teo PEOSCEIDUION: a LO. 4 ck Sch el AN Ai avin ane hicks oa bees ae 114.28 

SUSPENSIONS ov. die ten enqiicn is ore opt IOI TA SUIS Vd ewig boreal 114.35 
me tridl=—suthnoritiyy tO Order 6 oc nse ain wim einer only w metercin a AOR we, See 117.02 
punishment— 

limitation of powers of delegated officers...................002000-. 108.10 

FerMuscre Pc COMmmMULa TION, ANd Mitigation 4s .1uis.0eone eee, Ue 114.27 

substitution for illegal .0 dec) caw cae ence es. sss on i ae 114.25 


Civil Courts 


imndiigaby bar torial, bypserviee tribunals) dese. cst cporcen sus Sreule an toc as 102.17 
{UFISCICtiOnGieee ee uae See Geel ine tie og pul at 102.24 
Civilians 

accompanying Canadian Forces—jurisdiction over...................0.. 102.09 
LLCS (pOl a eeee” CN metre nrg an. kG. te cay ei ele Ret lat ben 105.07 
Code of Service Discipline—subject to... 2.200... ae ee ee eee eee eee 102.01 
educational institutions—not subject to the Code of Service Discipline 

WONG 2 CLOUD Ani ewe er teem. eee een Cee oe con 102.11 
PIO ALV Liat NOt Ia eruOuein- Ate a ache. 2 cae NEE, oe ee 102.19 
status when embarked on vessel or aircraft...............0.cceceeeeaee 102.10 


Civil Offences 
SELVACELULIS LOL eee fee ee ep eC hoe en  eciy | cee rts 103.61 


Civil Power 


neglect or refusal to deliver person over to—offence...............0-.00. 103.36 
Clemency 
Wf PCTS WOM CNG FQ TASS PMICG Nal 1G) 0) tale ot SUI aT ae ny hea AGN NW 12.51 


Close Custody (See ‘‘Custody’’.) 


Closed Court 


Code of Service Discipline 


educational institutions—civilians attending not subject to.............. 102.11 
FEMIOIE PELSOMe--- a DUCA GON“tO sce tektites a vs waa ole be See ee 102.15 
LED UY sDETIOC Oley rad 600s SAP yeET Lee Aiap st eee Rhum Gh cam blewsie lo ener 102.22 


Persons Sub] Sot FOU PRU PEON, 10:0 cersecatienstradn ns AOR BL, te, 102.01 
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Cognate Offences 
conviction of— 


ay COMIMANCING OTICOR ies ais boo x+y gle Se > alae Gevare Flr Wa RAM cn ee ean 108.33 

Pryicieleanted, OFICET Ma tileia ths i+ op 2 «eho +o = hie sik) on agape baie elie 108.16 

TSUOCTIOL, COMMMIANOST oi dis. ee wn 4a nw ao) oon cal oe in ie peal 110.08 
PEM ELIGU CE (GSS SCLiGs Ol CU GES aye 6 5s 65 6 cinlg dials a 2 abe ae emilee oan Lain eye 103.62 
Pee LUN cals «ie ster eeete nie Gees st Som a Hig ol Whe ocala Mae a ce ae ea 112.25 
Sreaciawandine of—by COUTE Maartial . oo) ei. a wk e's pie, ole ne «oie Ohh 112.42 

Command 

@iobedience-——given by captain. of aircraft....044.2 6 weno eerie RO 103.42 
PPO DECTONCE. OL LOWE icine wie bowls mining seen te dalle gain te td ORAM RIM sae RU nna gem 103.16 
ME TRO. Ney oh ats oa ein lee lta tere ceres bs wee csnetieie eles eee nae en 103.42 
@verracculmpan ving persons ohh) oa: MI DOC TO BO FLOM MOEN is 102.09 


Commanding Officer 


EAMG Ol Dy Croan Sor ion 0G. We uit eatn (sia aae Mel Coe 00 fe Sect eu oa 101.01 
air force—attached or seconded—disciplining.......................44. 102.04 
charges— 
disposition— 
anpucauon to menermuthority fOr... oe cptee an 6 sei ee Rae 109.01 
TOMI amy eur iN i cies We Nl, ats aa Om ey ei AG en 107.04 
PEEVE RLS LOL ye ee ie eae rete alts eck meen en Po laa eae arta ice le Bie eee 107.02 
COMA Of BGCOMpPANVING PETSONS. ea) ae coc poe ari ie a aed 102.09 
(5 RAW ANI ANP coll Mee tea DPD uh Cage i ae ies SCR py in BN oe 101.01 
navy —attached or seconded—diseiplining oo ce ety oes tee scale aie 102.04 
powers—exercise of by officer commanding a command................. 101.01 
punishments— 
BELION MmNe DO Were INAGEQUALE: 1577. TP UC n bos cla hee gehae oy E cular: 108.30 
powers— 
elee Gols Te cee Aes a easter tonnes wort Dane eet Le MeL ete Remar 108.10 
detachinent commander—limitations otis dick ots eee eee 101.01 
Be IAEA ahr cialis ctan gaircl tne vy ere See he cae to et NR ae as te et a 108.27 
remission, cOMmmuLation, and Mitigahion ys 024 a. Dee.) yee [VA 24 
114.55 
LORNA OLE TOTS big vue ec Ges epee wats nut Ran MM Tea cole te ites Sea se crm 108 .02 
Sit TLL See OTL CECH RE EN ACID WEE Lives veces Wrest gtia) ae aa Ne nitesaeerdie an.cp le edi ar 108 .40 
LOLUPRETON MLR UC DE: Dea AeA oe ee MOTs OYA Ir Ar eR ura eee Oa mUMN AT CRE RP le Oye 101.11 
trial by— 
air foree—embarked in army vessels and aircraft..................-. 102.07 
Buea EOP UUN Te OL, 0) Sidae dea egal nN At Wc Maas Cette Nila Ana Ne aR ML ee 108 . 25 
CU MLA ATE TO Galt DL LO acre a ase ity ca coseis paver dicen s mM Meal eaten oe Sees NM Geant ors 102.19 
GOTMTIEH GETNTH DIS semi) 5 Be Aue a 88 RU See ee RU A 2d, CI, Td Seater a 108.28 
SCO trial Wy COUT DUS PULLAL saa inven Stag ene eie iat ale au pedo pater att ucllee ile 108 .31 
finding and sentence— 
RPOTOUERITT ATL OWS Ole Meee Be bie sacs dale gras ROME algae hin! Que hate aS i mate 108 .32 
Br CUOU Mm CONAN Ge OA ect ee oar Choe Can ed, Sa hal Wate oil newt sina 108 .33 
SENET ALTVlegs nae Wop davin onthe eieiton Aiea) cia 4 oa iak Meares ie ark cn vete sie, ie 108.29 
TCHR Gel ELS USLEUCES. By aakdls ues Teco Mie aie Olas Acid nine LRU Nitade OPA an EP Eto 1 a 108.17 
FOUMPIACCUSEM c\. Gap eulee lartehe kde tn lk vy gen yas eRe MMloemneny: tet 101.09 
navy—embarked in army vessels and aircraft...................... 102.07 
OWES elem ahlOliae galt ho shia etch be malln mane ica) oles: ede ol i 108.10 
Seat ARO ALT OSU ISSUE OV orak oy tcc a awe ane! Cte Cne earth MUM Oy axleraee (ene Mege e abate ots 105.10 
witnesses—-Cuty tO DrOCcUrGwlatehiun’ 4 ane meth: wane mete eens less 111.62 
Commanders 


Giemces Pye 1 ACTION oe ee ll le lala at algck ay mek oi ae EOL 103.06 
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Committal Order 


DU GLONLU VO LOT Mme ete in a Oe latins Ohman! Tole gg oh te ia 114.42 

POTN eR ects cS le lade a ite ee a Ae i i 114.42 
Compensation 

receivingumproper]y—offenceé, . ..... 00. san vo MhOR) Oe Pel) aeipae 103.49 
Compulsion 

as avdefenceys.iiva<.... SL re, alee td MEAD We En, MeN MCE LR TUS AA IY floes ane 103.03 
Condenation 

TOD RMOCL CCG eer te Ec kl eis. ne tc, pv cts, Shi Ld ae ee 103 .03 
Conduct 

Erirelt-obleneen' Joa tetas teers orcas fesse search! aeewsn, w eeawel Oh MRO Blatt 103 -26 

ida Enel Wir OLLOH OO Lael lau evel Jatt Wile A's. alow! glby veh ahaa ay Maye ay 103 . 26 

prejudicial to good order and discipline—offence........................ 103 .60 

Sr Mae lOUS——-OliCETS —-Orennce ss ay rio he cig old n'y x 414 Sahel tag ehirier es cOMe ep aie EI etal 103 .25 

Uris Riles lee Cel CAnt re apemieciinl , aide alter vonta etd Sel am al Weta de mm ge ae ala 103.26 
Confessions 

cautionnot accused betore making................. =p gsesotd 4s. Free 101.08 

6Vidence——Admissi Ditty 46 oes vtes oce ic hos ae ARR De wee tio’): wrearetnuitl 101.08 
Confinement 

ROOT OEE CUSROL Veet EeTCO Mad eae aie vent cade sake Woke Lenin etd te wal ail se ku de 103 .32 


Confinement to Barracks 


jOLNSEEES) ERTOT SITE RA ge SSE en SOMA Ue IGAar we: OTT 104.138 
5 WOU LESSING VOTE ce pet col 2 ao eR cri obs ued Nears eatin, Pa Aa LE ih A 108 .50 
Conspiracy 
S20 CAAT EMR pm, patente SR pag alte Mh nae tt «A Oe sa ielbelecbillediclushes ot» chao QI Ger SY te : 103.14 
Contempt 
OL Wervice CLUl AIS. LOCO a aul NR ra eR NU ao Wa iyh es UNE ElA eas la 103 .50 


Convening Authority 


COUTTS MAartighe es ss oye axes nade sa) PPASBINOR 20. JoRnned .ANmlo seta 111.05 
GOGUMENTE LOOP WAL CIS DYMO Le ests ce centeberacuy ssn wthcinr soe esey ne AOE B.. 111.50 
judgeadvocate—appointment.0f) ws weird cise es « Ob Treo. . 111.41 
BLOSECILUOL SG pee ee ee ods, An We MOREE AAR NN Lisrsacis we «vo POTOMAC RAT... 111.42 
BIQNG ULE Ol CHALLE SMCOR Mis Ae 2k alia we os ce ee Hoe e ene ev ts TO BEL E07 


Convening Order 


EOUU ETT Seen ee ee ee et a NO TN cin oles sawia ad saci we a See 111.06 
fprwardibg by convening, authority... o-cerererervecccics te LAMAvID®, . 111.50 
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Conviction 
appeal from— 
BV ETUL ANCL, OT) LT Vat eur twenties oo ni cc tiona anew tae g nus inv peek ra en a aera Rear tnek cele eh NH 115.02 
(oR UN OG ARENA en he Oe a Ge IU RS EN be a Me ih ce 115,01 
PEC nary, CUeDOCsamPedeL Le ae cui. s ser eee ie cele ee oe 103 
puOce@ ures -TUICA TEMATOINE «jeu 2 soc e ow sue uh pone ea eee 115.07 
Pe tonsupreme COUrt Of Wan adanrh .. 0. cos stole s SRR. Let ates 115.08 
lavige ol NUTR 61h ong PR ge i toh a ea ena per URE arate BR cr AM evra’ cht. 102.17 
Gee SSR COT IOUS 2 sic urd sha ittos aioli Ve Sf a ahie’ > oleae slo ap olay are (eer ee renee eae 103.62 
108.16 
108 .33 
110.08 
112.42 
pronouncement by CO when detention or reduction in rank appropriate.. 108.31 
PUNE STAID SEY ACR Aoe. 4) dak puss a ab: Secst oeew at aanat thwart she mbated ar relat amar ttamana ete chats an AM Av Une 114.15 
Convoys 
PEE CES ID TOLGLLOL COs fend! face vlad oe ak aed ac oh ayalatah Met atal te hehcht Hoty gk ne } 103 .38 
Counsel 
accused— 
at court martial— 
SUG OMLETY Gl aiee Sarees Sieh ei a Beaters < % (Lbian Soi 'm.cl eica 2 ete Ce hee am aan eee 111.60 
HMA GIA ASSIStANIGRPIN BOLING aes Ss on x) csly'e ¢ oles meen eee 111.60 
appointment as prosecutor— 
gt Lisciplinary Courts: Martial it. sctieecctt rs Oe eg 111.42 
Me eTe re ke OUR pV LAT LI Ludi .cy L asi eultt ets Bhai 4. «Sete muse gee ecu Dies 
COUTTS ua riial-TespOnsiOsitles.) sa. iw oi eae easiest le Oe ee ae 112.58 
Counselling 
SRETSD NIG NC, SE OED AS ORO eR ERED, CP |e aeRO eC Cc Uh gy 103.01 


Court Martial Appeal Board 


Py riiee ER OM CCISIOULO) eco. s ae re Cena tans oe ee se os 2h, eee eee 115.08 
Coren Gs HIOW ANC MUNCHON.% : ..seiy sete PREIS elles wie tha lente sce otal wane ae er hey 05 
CISTOSTRIOMPOL UA DEAR y eich rie Ras tke hatin Ae bo ad hae erereeg ies eg 115.06 
Pe eT Ol, TACHA DOTS at ate eit. sr ioe pn CO Nea os thea ee So rats wl ns wo De BRAG lll gs eee 115.05 
tules of aopeal procedure—establishment /.. 04... de se 6 a, Ca ele ie ee ls PLS. OF 


Courts Martial 


accused— 
AUMISSIOM Ol, SIM LAI Ol CTLCE.§ a: a tice aay Agim scleem eet oy oe owe 112.48 
COMIESONE ATIC. BORIISSIONS, or. sie satiate cs Me eae eae 101.08 
defending officer, counsel, or adviser— 
AT POMTOMACN U4 ued wcle vie aie ele Gone el a a oe STERERES ate eee 111.60 
entitlement: tO; .ij cw en cnne ecb Ree aaah SOMO eB teaien 111.60 
PESDORSIDLI ICS: hla phe vo ene oe eek Jeter Wiriaenet nee 112.58 
defence— 
[ape SCHRIEB LOL eR aa! duchdin peandel ee Malet ihn ES DE A Rah ene ru ales h gh ite Lib oel 
BEODE Oli Py ners weet he ic MR RIM re De NE athe rhe GSU OR ee eM 112.57 
election of trial by— 
THE LOu ys dk wikk etal w im ein MMII Bois ns mie EW iesne Sreterwne wi eR mite hate 108.31 


WithOrawal OL oun. «kas ss alone ce os ORO SON RO. Aone 111.65 
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Courts Martial—(Cont’d) 


accused— (Cont'd ) 
information— 
as to legal qualifications of prosecutor......................... 11] 51 
Be CLOSPLOSCCUGION WILNGRSES.4. 20 ie ae th. os aa eee eee ei Lie Os 
insanity— 
at trial— 
CeCIIONsnSeLOmmen sci. unl ee tt te re, 112.65 
Crile d ssl Oke e eadeevaane!, Ce re ae we te ae te eee 102.175 
BILLING POLCOL GNCenaaeerer es. tes Sere eat ie eee ene arene 112.48 
objections by— 
LOmICOGUT BLOT ects genres. rc, 0. AN oh Nee, on eae ee eae 112.18 
EOnpresidentiorsmembers..... oss :s sc cskaeacensd cere soem che 112.14 
Openingsaddress wiyenderryallet BOOT .ans ck kes been ben 12.29 
Bunishmen teaddress, As: tOisdietien. «ss + bas ssa eednesckseuanee 112.47 
BENSON Omen ee nor ee Go te TR eWN Nahe ts 46) ees 112.10 
appeal iroma-Tightolahwitey.ie vremasting: thkitet. eee 115.01 
application for— ; 
educational institutions—when accused persons attending........... 102.11 
hovwidealtiwithaicatimar: nalvsal tot Bhar te aS 109.05 
hovptopbe-Madehed a6 cy cos ly hace en ae Mo a ee te ee 109.04 
charge— 
SUVEMGLE CHLCLOL Or PP MARN Os lenin Kasse eocsce cr mira nt Ag ee ee bs 112.59 
particulars deficient—action when...° 1.5... ee 112.22 
# clemency-<recommendationsetd.. . 5 4. eke ameter! 2 112.51 
elosed courts dchimitiOnee:, ste. he ee ee oe 119-10 
composition— 


addition of members after disposal of accused’s objections........... 112.67 


change of due to death or disability of members........:........... 112.64 
Disciplinary Courts Martial...... SA at eM IEG DSS Asm Kane An ll Tei aa 
Generalb\@ourts: Martial sens ane Mite oe oe 111.18 
Gortem pt=Giencel hur tie, ME DEVOUREs ¢ 1275 EN DOMBITTYS OC OF Demi 103.50 
Conyvening=eiienority [oneness eee ee 111.05 
CONnVeningOrdéer=fOriiy eae PN PA a sect tessa rere n ess QD 111.06 
Disciplinary— p05 
COMIPURTLION ce carte ce tte Be oe ees See ee BS DOR BAIS Lie ou 
judge'advocate—appointment: (67.00.00 ee ee Ae ee eee 
jurisdictiontArer aria tees Py Na re eat tt eateries rior tiene) a Tide o0 
members— 
SlIPIDIUICyeLO BeErve Aenea ee ht rng nes Re Senne, ee LL Go 
IDC HOIDE Gye cer os enn entree a yt Slane eas PE 111.39 
Presmienit Carte OLe te nen hn en Se eee eee tee ae 111.40 
PrCsecutor-- apo timeltmes ma cn eee ee etee ~ tL 42 
Biiinent lia atiOne Ate eens, ah) cal Sk a ae ee -111.36 
evidence— eg 
SPVUCSUOLOM provincial Waser ae ew ee ne 112.68 
documents and records—admissibility............................. 112.69 
OS COMIMISS OD premiere IR reer eae vie 20 MeO ee et eee. ee, 112.70 
statutory declaration—admissibility....................2.. era Bee Lee 
PO TOrie0 2 Ulan mepangeres teen aren ee Arges ae en a oO) 
witnesses—admissibility in proceedings against............. ee nt 11257 
false evidence beloré—ouence............."........- 3 lea eat eee 103558 
findings and sentences— 
deteraiie ou Oi te mre Pee tae cess se ce vee ss 1pm ‘ieee iy 112.40 
CIPeCtICUe LeSDeCuiie ms Nene ot cet ae eee ee eee ~ Lidsay 
irregularities in procedure—effect upon......................202... ~' 101.06 
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Courts Martial—(Cont’d) 
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IST OC OUT Cn cos soda te fais toad nagoee We tcastoon'e acre cee ee oe 
LEAT OLS CTIAL Ns Ohasjs eve bane sale sls wars tone ncs ARES CO Gil 


a herevnst isi. awlue) ie (6, 1) see ei Tein 


@ boleh prjteb ele le of wie eh of d te 


edct (Si peb fol Jor foe eke be fa. fol te) 0) ba 


105.225, 


it a (oie La es eo) 0) Peiel p Lie) emnuee 


@, s)\\o7 6, (6, (einen sul aiel 6) aun ks, 


3) 2) e\ eh (a. Je a! be, le elie lob lniMell fave, 


el, i Eecniey tol © 2! (Gi cel) inet iol (elielivel Ka 


i'd) Gel S, 0) 8 ie. ce. ote, oe fs Melle) a 


PP Os Sou Ch ry then irwarh ey epee seeciee 


Sie) Js, ja) ai el let [ewe Ke) le 18.0) ee 


@ Tense) 18) e| &) (6) Fe) Oe! et iu) el cel Ch ceiaie 


ee ee © eo 8 et te ele te et et 


ie! (8) ce: Fe Wairelins| tet) @) L's; "e! \etice\ Yo iet im) 


wi fae a Pe sh oh 0 Oe Nelo fal 


je te ha ete wie etre fa lee ier ot Ver fal 
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KR (Army) Pr-Pu 


Prisoners of War 


OLENCESED Veta me eet cs,” 5 Caneetre Ns ar eM RTE MUMS | 1h Uae 103.09 
Prisons 
civil— 
COMLTAIGGE LTO hed Wess, ute arte Ce RCE en t,o yo, 114.14 
INSAPIC VW OLS ING irs i stereo ek conn ae ree me ORR 114.49 
rules .regardine Ser VICE: DIISONETS 17 cick cus se ee eis ie ees soa 114.47 
comunittal to—-authority tOheu ets oss.” st Mee aa St eS ae et 114.42 
TEMOVal OM—— temporarily is ogee ss 5 Se ame ered as tree ey 8 08 114.46 
service— 
designation of place:t0;Dew:.- 2...k., cele CM lea so odhs ts 114.41 
INSANIG Ye WOLLG. IN vera in seinen clits! , oe, Sa eee oh ee ahi scuel OR 114.50 
Procedure 
irregularities in—effect upon finding and sentence...................... 101.06 
AN ISUA LL SIGUA TIONS Geko ck nares SO eae ee rsh akin gee EME 4 101.07 
Proceedings 
COUTEINATHTALT semana ny a ele 2. earth Al oN a AN eee a takin (1 9 byl! Neiman Bn A 112.05 
WimuLcessor court martial——lossi. car... eta Lee. ae ee a 101.10 
Prosecutor 
appointment— 
DISCIPLNAT Ys COU RGM NLAPGIE Law nner oes alte ake Sele pe tre toil, ena ths 111.41 
GeneraleGourisuViar tial ac sieht oe ee ais «pede Ge oT! oe acas Lt1.23 
OpPEenin Ge AGdresa i Vata y sae ed. ule... hier enebet Re cs aM ew Oh ag eS ky 112.28 
qualifications—legal—accused to be informed of........................ 111.51 
FOSDONSLOUT GS Malt remem Nt tat an ere A. lie NE Ne RE DR Gel ao oe 112.56 
witnesses of-—secused to be notified of... wisi il Ob. « ckpicv hie o Pay visas 111.64 
Property 
destruction, loss, or improper disposal—offence.....................0.4. 103.48 
puble—presumiptionroliownershipas on. eee ne hs We crab aete ant ssh 101.05 
Provost 
arrest—SULHOPIty LOr. ns Se Palate ed Le Pd oth PEI or hs oo eS AD 105.09 
Punishment 
Sresa by ACCUSEd ILANTLICALION with euler dun eee she Aa eke. tema EL 8 112.47 
caution— 
SV REC yay Mk ORS hes ARAL he OBR. Syl cr oeage gd 6! nly sama AG 104.13 
PUIESMES PO CLIILE fo. (eis S stern «Ml aneee” RMN LUE sR EN LVN eA a Ry 108.52 
commanding officers’. responsibility for. . -ctHaas i. sense ede Dee neds 108 .02 
COUNTER CONTON Ge. 2 (1. cera se ee Cent wg hn aD Rs Oana SIS SRLS SRN Aline gt 114.05 
COPMITLUGA TION Berrian: eis, ae one Une eats aE gy ga Saas Oey Rodd Edita Site RSE D Sea had ARS 114.27 
confinement to barracks— 
LWVATC at le Mabey, Rei a a RA ee EN RE is. Giiy al galt Ney ae anon tetaler ec 104.138 
TRICATESDCCUIN OUR? mii. taku tme rs WARE Fd fs Lae on hue, tpi Meat 108.50 
death— 
AD DEO V Ale mirmeeroenhs “true fede ote ty ats leks k SMU, ah hs 2? cay RRR Nena 114.07 


SOCAL Cee alee tee ee LAr CMe aha at es Moh ule, 1 ha eo Rely PEERED ye KEE 104.04 


Pu KR (Army) 


Punishment (Cont'd) 


detention— 
SUNPELECL. Scab Ps Oe og san SOM 104.08 
suspension— 
BALL OPIUy) TORN rRn are ale a) fk 4 sicric ee eh atale ee tetera, ev eso er dene 114.35 
CONC ONSMOVERNIMI sy), | vile ose. se vie ow aes ie tole Oa a ae en 114.36 
time reckoned against completion of term.) 1.2. 0.0.5. ci, waa 114.06 
dismissal— 
OTE NEAT IER eo eg uo a a) dw lhl alana him aetes aad) shad 114.08 
Ci OMRANGT Tate te OH er ce Eg) ste Co eee a OH PRY Wed ECON 104.07 
dismissal with disgrace— 
SVOROV AL CONOR IRR Mla bila cwedan eae de eae oO Om Rake Dounce aie ~ 114.08 
RN RLM We LEP OEM Wa IO '2 lita Sal dea tohala'y SRO chdhe 4. Bid pg @ aon ed RR ee eee 104.06 
extra work and drill— 
SEM Uy tag HAM A es SAC OPA UA U1 eR Rea SIME ha 104.13 
PUG MUNOS EOC OLE een ier acre eae dl Gauiagie hottie: UM une aa) ah Le 1 HU 108.51 
LNG ee Te RAO IA eR RIUM Sl ca ial Meebo MN di ka! 4) 104.12 
FOrrelUUre Or SeNiOliLy —AWardirere autcce wee e sf Mea Nek ok (eS, 104.10 
Megat alters Won aid Substitution Olli. nu meh ood e i eae foe fe one 114.25 
imprisonment— 
SUMCAT CMD Une ane sat EAT) MOON A Uv Ghe aly Ly gt al) Ga er 104.05 
Ard Navour— “Order respecting, oo oC o.oo. sao Grthddgate a ae Mirae 114.28 
suspension— 
SATRMVODIGY SLO I ies © aurea Ss abe te Merete Me cdo. SU tn eal crn ee 114.35 
CONGIEIONS 2 O VERMIN Saye ee ay eae ee twee late ck Glues Taken ange een ne 114.36 
time reckoned against: completion of term..............:..... Hee 114.06 
less'*punishment—definition: .¢:i¢.0seeve eee one SM BD) Cg 104.03 


minor (See ‘‘Confinement to Barracks’’, ‘Extra Work and Drill’, 
and ‘‘Caution’’.) 


mitigation: i: 7 APR Re Meee doe vd AO: PORE Dn, Od ORO i em, Ma 27 
new— 
CODUIMIOUS OVENS he Mee mene hee Sete eee aay, eet eee ae 114.30 
CEOCL MT ee a Himertne HnenE Gur el bat grime ores, Anes elev Ah he's cee a (ae i ea 114,31 
SULDSENUATEION LOT TIGL aee comeOrrrnce Ale a. 0)i0- b 0k toa AOS Ure BA ate nay 425 
substitution when one nobapproved.. | sui) oe oe ee ee 114226 
powers— 
BONMB ATONE OLI CER Uae nk ts UMe g EN SmeL ce | cis UAL eter 9 eee De a 108 . 27 
elem Lec. OElGEN wy nasal uded., Sa Cincmeel ach ct tan Nn a tN ha ane MCh ie 108.11 
cetachment commander—limitationss..”, 20). V8 aha es ee ca 101.01 
Disciplinary Wourts Wlartial si ie va oe NN 1 eae eal re 111.36 
Crenerea CGOULUS IVATEIAl i. cere) min ee PUM oe AIG ai moe lene nn ra oy TUUeLy 
BU LerOr: COM MAN CET. atc cit mick dne ony AU htansctlcten by Mite etl kant ae er eee 110.03 
Ores Bed HMdings- BT SCU ANON 66 on, ah lou Iata ae Giclee UR ae Rant ace aiay ene UR 114.16 
reduction, in rank-—a wards). secs ses ann secs RMR RM Le Doan weed 104.09 
POLOASRIOLL Ask cua reten ae enna y INE Ie Dhaba Teme sg iricee Make st ame rnin, . Oui Ot enna 114427 
SALE OM errant iaee ilk Cn AWA one lA Medd oun AMUN dn cond tae WUD Nady ged eo le 104.02 
warrants— 
endorsement by approving authority: . 10) Wie panes “mievo. yale 108.41 
POT TIA «Sih ts SARL Ea wavc suc Sante CHIR ES Se meta m ehi ien  elds Saat a CA 5 108.40 
preparation and SUbMiIssiOM is + ushsenneh. gts sorcnctboe dr ncekcrder 40-0 ge 108.40 


endorsement by approving authority vac West. eee een oe ok 108.41 
CRTIR ee SAP e ev osrk nN T NCP Aly ep ld HN sk cle hed We el ti Ra dU ed gal ml decal OD 108.40 
PPepAratio’ ‘ANC SUDMISSION He: meine MAN RR Aa Mapoelms nhs oul aco Mmepe lvl dacs O 108 . 40 


KR (Army) Qu-Se 
Quarrelling 

CT Ue ey Oe em MDS le! A ir Ee 103.19, 103.20 
Rank 

ay ROOD SETIIEC Mee ster ene or atte bee oki os «ack css of ESC oe 101.02 

POCUCHONE DE DIsn ICO nef En ake soos ea. 62 oa ds oh 104.09 
Rape 

offence—jurisdiction of service tribunal. 20:00... el oe eee ee eat 102.23 
Receiving 

TTROTIGG ae hia held inca eet tin GN dw ata tee sat EUV. a) ot!!s) 4 a 9 >a SORA ae rg 103.47 
Redress 

ffise statements—offence.:: ¢ se 22 5544+..7 VINO, BER Ie ee eg a 103 . 29 
Reduction 

punishmientols wht os 2) eters ey seit ep PRODI (Oe SE ene nane Tote 104.09 


Re-Examination (See ‘‘Examination’’) 


Regulations 

breach: Ol---lOw COATZedsav.fi.. ss ¢ epolmucaeuss. tem erate Mieke ebl cee ata se oe 103.60 
Reporter 

Car DeLOt DOXGa Rel) (Yi. tale Weer. a ieee NOTARY Cet hab aa eee Roo es eM ae 12217 

SVE TOL Mee.ty Teens TATA La glide 2 yentca ec Ae a Det tee 20 Oe aL 112.05 
Reproof 

OLMCerSranGew ar rant OLicers «1 tc faameatirc diets watts Pe ee ik eee ee aa Do et ‘ip 
Resisting 

ESCOT US Oli CINCOM IRIE 2 alice QO Sa ered alta ia LT eR Ur Ltt Sad 103.20 

person carrying out: arrest—offence. 22.24... 4: . 3 sngnine Bale ot 103.35 
Retaining 

GETETICEN Olek ee atte ero eet te) sel aR i) he a TRA ER PUN MIR TORO A ot 103.47 


Rules of Evidence (See ‘‘Evidence’’) 


Scale of Punishments (See ‘‘Punishment’’) ‘ =, 
Scandalous Conduct 
OLNCETS—-OLFEN CO Hee th ar ites bys hor oh Tai es Asn ea PR aM Rtcad cas ov tansy 103.25 


Secondment (See ‘‘Officers’’ and ‘‘Men’’.) 


Se KR (Army) 
Security 
PON COS POLALEC, te secuntatere nb cubic aoa fo 8 Al chs Yo ee eet ee eS te, 103.08 
Sedition 
renee, CAE a5 RN ae An i os valas, es ed ne ke ce ea ee 103.15 
Self-Defence 
Be UEC OFENE Rete d coihe « 5.05 Bae AERC N Minne ook Dic IMM ee eoe et ares GUMS sects tee 103 .03 
Selling 
orders, decorations, and medals—offence...............00e cece eee etees 103.48 
DLOPCLtY = sl PLO Der Vy OlleN CO reli. 5s tia soo Betas om gislion oe auglclieny Wie wana barge Baa 103.48 
Sentence 
alteration—powers of commanding oOfficer..............-..0 02 eee eee eee 114.55 
court martial— . 
CHECOLEONS EAT E ON grein Sie Rc ARr: IIe cL ome ere mse Nal i) itdy oUt oA ee 112.50 
PvE LAGCROTPCeLOTIMINING 2.0.5 gin Sie hoe mente os oe Ge eee a ee eee a ie 112.49 
offence—simular—taken into account...%...22.. 2.0.22 -+0,.00 2 = ys deer 112.48 
eG es RON een hi) Saks a Ake La Mumame es. eae eeateahel enim ae aisteth! «ise sree peLlaso7.: 
CLG ICME 1) EPID NP cade oa ae GRAM eee Why win da we fades a ase tes Gea 104.14 
detention—suspension— 
DUALS OD Bt Aig Ma) Da AL AME ER mR a GT Sete SOY eu a Gre. 114.35 
EQHOMIOTSON ae age i dedlalin Wik eo lordis «toile 6 ipigassacsudt a Mtns eS aeowen 7 eae ae 114.36 
time.reckoned toward completion of term.....................-20.- 114.06 
dismissal with disgrace and dismissal—approval...................-.+-. 114.08 
findings— ; 
Qugsned= cll ect UPOU “knee ie bate ite pueperGa de minene a Le i non AS epee 114.16 
substitution—-effect upon... 20%. 60 0.42. k- Ae age Ie ee SAPs 114.18 
imprisonment—suspension— 
TEOLIEV a OLS nie RRM ee fr tS a e et a Mage A ree Mee Ske 2) Sateen ate 114.35 
BONULLONS jee eee! Cae Sete take cinerea eae atta liten |) ave 10m, Ss Se 114.36 
time reckoned toward completion of term.....................2005. 114.06 
irregularities in procedure—efiect upon....!)...5... 50-22 -2- eee eee ee ae 101.06 
OMOPON LVAD Dey PASSE ge meeiae ba kt eat eno Me hs le Stan dap taTS At Rea he Po Ge 104.14 
Service Convicts 
insanity— 
Willem cevention DALrAckSeeve-w sree eee eke hes ce nee een 114.50 
Willem Deni Len bIAries (OTr PIISONSar tale vein ah otal a tee. F teri yt. 5 eee 114.49 
rulesirecarding .while Im peniventiary.. 2/0. .Mh eae) se uu gle 6 ay > 114.47 
Service Detainees / 
insanity while‘in detention \DAITACKS 47 as ate 26 Mids. ct ee eee eee 114.50 
Service Prisoners 
| insanity — 
po Nile MCE ven tlOn, DATTACKS e425 : eles sac iste eae Gao cls oy. > SRR 114.50 
f RY DilestepeN ben tlaries, OL PTiSODSs shir ance ae. acest Wlie wgse heel st aaeaeere 114.49 
A rilesrevarding,. winlé in ‘civil prison. i822. 1G ke Fee) oe eee 114847, 


Service Offences (See ‘‘Offences’’) 


KR (Army) | Se-Su 


Service Tribunal (See ‘Courts Martial’’ and “Summary Trials’’.) 


Special Engagements (See ‘‘Engagements, Special’’.) 


Spies 
enemy— 
AAIPISUIOLLOU CO WOM idcahe.|. 2605 2c. 4 oid SU MITEL od) 6 «ee Ed Sartre 102.12 
ORL ETNCC mee as Fea tet Rg Te othe rs che) aa is, ode Cae can CER ceed Oe ats Dik «ihe 103.11 


Standing Courts Martial (See ‘‘Courts Martial’’.) 


Statement of Appeal 


(oy Tee ae eta het Te Renee ee Seri MMM: Re lS he SS ae oh 115.02 
DEOCOCULE Pe ae era FRC atk, SERIE SOA, (URL aM Mowe ee A ag 115.04 


EHO RIERLS hy cre ete OL a Sn TINT Ran PRR Oe EO So. 6 bie i eat 103 .05 


Statutory Declaration 


SVIdeONGE-—USE AS. 23 842 do edete cst ied Pests See hs Tee R82 Lie 2 
Stealing 

Cre CC. ra Went SOB oll 2 cio k «Seen ota a ot he Bede v Bly n.9) Fae s ROPE ot 103.46 

receiving stolen goods—-olfence... .: 2.22.0 eid... +s SEE RID IOG CO 103 .47 
Stranding 

messels-—-OlLeLCO rts? MONG keg Greeti, GaSe AEioraeseh Liiicy apraeye LOSea 0 
Striking 

GUSLOCIAN “OL CLLCE Siren, ime me et eet ye chee EOC, PR Nes) 8 ae a 103.20 

Si DOYCINALE— OL ENCE a aerate Seal ties onan coe hia LE Rae aa ay Ones Bae 103 .28 

BUC IOl Ol CHICO Rte oe ee es NG ON nn YR ee She ed al EEN Beck 103217 
Subordinate 

ADUSE Ol Ol eTICe Nee for een erent ee FS A Pes Se ee, 103.28 

Daeg in Closes CUBLOC Yat oe tee tome eer @ nc oe ects Cee er 105.15 


Subordinate Officer 
ineligibility to serve on Disciplinary Courts Martial..................... 111.39 


Summary Trials 


accused —ContessiOng atid Admissions DY... 6 vas. kl oe eeu a es ee 101.08 
eivilians notable tog een sccm ea he tasteless +) Se ERO EIAs 102.19 
commanding officer— 
accused— 
Tight, tO olech. bridal Ve COULrLMArua lana. sac. midi r ele oa Ss oe Poceyer 108.31 
Chia Olc Dy = NESt NSstance. sao tise a eee ee 108.17 
withdrawal of election for trial by court martial................ 111.65 
PO LMUMETICM LICE Cetera Mons tte 5 (an. Va ean wR tS ee eo 108.28 
ClOCtION TON Leteie Oy COUT) NSEC aia ees ee elt Poy, ss os mee ed 2 108.31 


( 


Su KR (Army 
Summary Trials—(Cont’d) 
commanding officer—(Cont’'d ) 
finding and sentence— 
CeLEPMIN A tLOTL OLRM alee, co! « «<del ee ane ne ae ere 108 .32 
irregularities in procedure—effect upon..................+.-..- 101.06 
DKON OUNCE ENG pOL amp meese totecs «ani ci oUt etety 2 ce: Pele Rn IRE ea tle eae i a 108 .33 
PATICDION Of. orale ee asics. =.» SOMA cue east a tn Pee tae 114.55 
Benerah ries fOr: i): Ahaaanaes ate Ys o's cue AUPE es irk aan een mee neee gee 108 . 29 
TOUTE ETIS IB hc Gd Ah SM A hls ks Se ae ON © SN lee a ae ee 101.09 
HUTUBCLCLION + wine ktoah, hye Mier ens he a eG ie tlea en are Let eee Ea 108.25 
punishment— 
acho when Wowers Madeguates ies. .c. nl. 10a dh em creme ete aie ae a 108.30 
TOO Lea GU RO ete) NaN, Gh ge de 2 Ne Bb v ncl's, abate ds 6 4 A MRR 108.27 
TES HGIISUOT IY SOT eREOR MRM vols CEA, so dhe sts a elas awe ts ma alae em 108.02 
VI ORION OE te i Rewmne Rrenars wee Mele My SN YAS an se ee 114.55 
COM UCT Ure cet ETC Oily meinen ae ame PEN Ma OFS coat emit Pie eeu e SUSE Dk Sf ve 103.50 
de'egated officer— 
COLTER CTI CII WTA WMA nRE Eglo ce a cullen lee gic ee sy tp Se Se 108.12 
finding and sentence— 
ig Peter eM OMNI cha Omelet Ace BY, aly la spear ad item eee 108.15 
irresilariies in procedure-—effect. pon. ..2.....2 0.2 aes ee 
LCM ECON GILMO LM a.ca mole Wee APs ce 5 Lathes cued ger ote eee nace ae 108.16 
PONCral TMI CHOP near Sh peek AGRA oe wl coke JA Sa a ater 108.13 
PUP IS CLEC U LOTT AnCap Meme aN ek SN Ae A 2! 2) CaS ee ae CRO Laur! 3) FS mae 108.10 
punishment— 
SOLION WHEN OWENS ANAC EQUATE Mie hale. cn mete se ee ee cuted 108.14 
DOERR DE mmm Cree eae: cy SWAn hae ula layed co ara ll agen. atl 103 11 
ralse évidence, belare—onence.. 4)... ...00.... 10. aorntlorrelony Galale, a 103.51 
TOUT PARTIALS No he ck aM Toe ite SRM Maa US Mf icine Late, Sle ¢ eae 101.09 
fudicta hmotice /yc\ueemtonamer sacs YT A ich tig Td \ NY pate Br MR Aa as 009 ale th 101.04 
jurisdiction barred— 
previous trial tomeume oleneer:.u..ceeces dio eee le he tele ST 12°17 
when sentence passed on admission of similar offence............... 102.18 
CHENCETANTELS TGs HOMER Me etle) Ntaktcts we GukG Geet eng agsls arale ic Suman ERT ene le a bie Gye 103.50 
IOUT TALLTINEN) (ye COMMED CTC ETN ONL G50 ie sy Y ici ta hae as ily auahe latch « > pubes eA ima na 114.05 
superior commander— 
ADPMCH Ol LORS rm nerer nes vee en nee eee coe Theft Go... sg aA ce ace 109.04 
COPMMPM CELTS UP MME Oo Coins hates Wiete alee Mere Se 2 PUES Onan tog Mah, eases #4 110.04 
CLE GAS VORE LES) EO LOU a Aten MANY, (cont a gk Ar MES Sid A Set aos. he EM RA Si 8 ol 109.05 
finding and sentence— 
CUES GIT TT LOR ODN Wis rc S GEL Abr ci vetscte fis, ae opin ne: 110.07 
irregularities in procedure—efflect UPON. ...... . eb esien cnmtye of - 101.06 
er OmOUr COTICI UO wee aN AMER rte elie ccna we yeaee abe alain Bedale 4 110.08 
Oren es Olaee Lie te Awe tenn Wbte MRE CGI h 4 2x4 dou at ge RR) had 110.05 
TILER UIOT rer gh Cate t TET ee BML Bee ck) Wa af wy Ws es eT ae 110.02 
punishment— 
enloraw NEN) DO WEIS INACECIALGs . WAG ae vars) oma sie aie yeas oars wel oo 110.06 
PSC ce ME eMC Bue BResaahe ek tel Pee oid Ry dfata: tid il valoda 69 lors t 4b eso OAS 110.03 
VOLS eee VETOES one We hs alegre be rtd ae W208 al «ue io SAN ey Nae ah 109.03 
Superior Commander 
PALE TEL OR OANA OM RIPE Malis ak oo odigkiaWietta le Giekavns oh Sitka de emma 110.01 
rR ile LDTVISS, a WOMEN ROWSE) | 61h. Daa ANA eA pe ae a ah NP ee Ye Rea ea CU do il 102.19 
punishment— 
Meu Henmawers Ib adequate.. "yur vie oe ce ene: pitta latte ds isle. 110.06 
Ce erm WRU Gere era oe tie 5 alee Geka ele eres» Pi) se oh ein aie meee mada 110.03 
feMmicsiowmcommintation; and mitigation ssf) 02 2S es eed ante. 114.27 
CeCe pee re SNA eee LSU se ale ote Ss Mralle ie, oma a teeta 101.11 


Superior Commander—(Cont’d) 


trial by— 
application to higher authority for— 
BCLIOM ON) FECEIDG OLA. U7.5 ue eee eRe Or ai chd ‘ap aphod. Soo vis, ule pe ae 109.05 
GWE LOUOG, TAME Jee Pane 00., eMC. ho) oy | clear Rey RGA iC SI 109 .04 
PULLS TECHNO TY ACEO ciel ct ato c uc’ Zc RMR ATS te eel coon SPPUAL fa aic Flea cali tone 109.01 
COPMINETICEMIET GPCR et ay RUN 2h. ae MMM A Ie kal ad 110.04 
finding and sentence— 
CELeErMINAtlOUrOne, Cape, ne teeter coe Ch ae Ne 110.07 
PLONOUTICOMLEN taOl te sgh ah Ge ee he ae aneiene otees 8) soca TA NR TSNE NY 110.08 
genera lrles for ii Al ieee eee eee es alta serach EUS LR ee cE PC 110.05 
) f AULT USCLIC CLOT a Miia esha Samer mee s TREN ES eg. clas A a a RC 110.02 
Superior Officer 
disobedience to lawful command of—offence.................000000000 103.16 
MNsSUbOTAiNatiGwy FOOL ENCE Miele lia wine Aleka 6 War ehe ok ay 2 laa ae a RC VAS 103.18 
Meulting aOMenCes ss ek Let ears RR PM OVS, ae Seg fc AAO RCM 103.18 
GRIN — OL ON CO ice oa UCR eM oT. fa: gual ibe trae beeen Pe a eae ee AE ob be LOS c1L7 
Ph TeEaLENiNe OM ENCE.) yell er, «wl aibedehehs Sie sce elchs de Mee ea a vag ae MEN TEI ph 103.18 
VIOIENCE mca Insl—-Ol ENCOs satan Oy eA ery ea EN ig oar: aun teen ake ae ect 103.17, 
Synopsis 
FOrWaTamMguby, convening all thority sac. saw iy ihe oa UT Nes OS L250 
SOT W ATO LOMMO DEE AULNOPILV iu ee Aetetia so shalelacavee ime rane ECE 1 <0. ee ae 109.04 
DICDATs HO andidisPOSAl turn talse a reas: ta AO MBN eel gM 109.02 
TOACIV OI ALOUD ALVA LTION align tye a, 84) ey PUR GARRARD eS. t  OADE a 109.03 
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